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US. Customs Service 
Treasury Decisions 


(T.D. 77-117) 
Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippines 
peso, Signapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., April 19, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates.of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart 
C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


ee Rg tae leo ds dom it $0. 2160 
Rees Peeve! susie oot. cen A. 0. 2160 
Wee we Beret. US laUruuiuk Jue ueie 5 - 0. 2158 
ee SE e es ... BL 2h te RAW 0 a. 0. 2157 
ee en ees) 2 te oo Zytis oes. 0. 2150 
Tran rial: 
PL | 
ee TT bow TR 0. 0140 
SE RG BOT = oa sows deecseseneecccee 0. 0140 
PR NTI isis rates veh waren ht cash 0. 0140 
TING BUM hes Gk ae Aadbocunue oeeen oem 0. 0141 


Philippines peso: 
Bae 41-15, 1977... - cd tec ec Dhaee $0. 1340" 


1 
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Singapore dollar: 


RT cna even kivinwidedaxnnaaes $0. 4060 

WT I ceciiwsnanwscurvununaune 0. 4057 

a I io 6.6 edn dn newadsrcsnesesueeas 0. 4058 

April 14,-1977.c, ..-...-.------7s-- 4-7-3 0. 4059 

Apru-1§, 1977 22\04 - CORALS AG deb ed - Sets Jud 0. 4055 
Thailand baht (tical) : 

og ke ee eee $0. 0490 
(LIQ-3) 


JoHun B. O’Loveatin, 
Director, 
Duty Assessment Division. 


(T.D. 77-118) 
Bonds 
Approval and discontinuance of Carrier bonds, Customs Form 3587 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C., April 19, 1977. 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“TD” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in a 
footnote at the end of list. 





Date of Date of Filed with district 
Bond Approval director/area 
director; amount 


Apr. 1,1976 | May [28,1976 | Chicago, IL; 
$35,000 


Name of principal and surety 








B-A Cartage Co., Inc., 1600 S. Indiana Ave., 
Chicago, IL; motor carrier, Hanover Ins. Co. 
D 11/1/76 





Barracuda Seafood Transportation Corp., 3511 E. | Nov. 20,1975 
North Ave., Baltimore, MD; motor carrier, Lib- 
erty Mutual Ins. Co. 

D 11/20/76 


Mar. 8,1976 | Baltimore, MD; 
$25,000 











CUSTOMS 


Name of principal and surety 


Be-Mac Transport Co., Inc., 7400 N. Broadway, St. 
Louis, MO; motor carrier, The Seaboard Surety 
Co. 

D 1/1/77 


Bright Belt Motor Lines, Inc., P.O. Box 237, 
ton, NC; motor carrier, 
America 

D 10/19/76 


Grif- 
General Ins. Co. of 


Coastal Freightways, Inc., B & M Railroad Yards, 
East Cambridge, MA; motor carrier, The Trav- 
elers Indemnity Co. 

D 10/18/76 


Container Carrier Corp., 1000 South 11th St., Ft. 
Smith, AR; motor carrier, Ins. Co. of North 
America 

(PB 7/15/75) D 11/9/76 1 


Container Dispatch Co., Inc., 2222 S. Western Ave., 
Chicago, IL; motor carrier, St. Paul Fire & Marine 
Ins. Co. 

D 10/28/76 


Funk’s Hauling Service, Inc., 2750 Grant Ave., 
Philadelphia, PA; motor carrier, St. Paul Fire & 
Marine Ins. Co. 


Global Van Lines, Inc., 1 Global Way, Anaheim, 
CA; motor carrier, Ins. Co. of North America 
(PB 2/1/68) D 10/18/76 


Hebden & McKenzie Inc., 131 State St., Boston, MA; 
motor carrier, Peerless Ins. Co. 


Hi-Way Transport Ltd., #703 1112 West Pender St., 
Vancouver, BC; motor carrier, Safeco Ins. Co. 
of America 

(PB 3/6/75) D 10/20/76 2 


Keyline Freight Inc., 15 Andre St., S.E., Grand 
Rapids, MI; motor carrier; American Ins. Co. 
(PB 8/15/72) D 10/20/76 3 


Koch-Ellis Marine Cont actors, Inc., P.O. Box 9130, 
Westwego, LA; water carrier, U.S. Fidelity & 
Guaranty Co. 

(PB 10/1/68) D 11/3/76 4 


Lancaster Moving & Storage Ltd., 5791 Campus 
Road, Malton, Ontario; motor carrier, Globe 
Indemnity Co. 

D 11/5/76 

Lyons Transport, Ine., 2150 Landmeier Rd., Elk 
Grove Village, IL; freight forwarder, Washington 
Internaticnal Ins. Co. 





i 


Date of 
Bond 


Date of 
Approval 


Filed with district 
director/area 
director; amount 





Apr. 23,1975 


Oct. 8, 1974 


Apr. 24,1975 


July 15,1976 


June 25, 1974 


Oct. 6,1976 


Aug. 


4, 1976 


Feb. 17,1976 


Aug. 13, 1976 


Nov. 23, 1976 


Oct. 18,1976 


Jan. 11,1972 


Aug. 3,1976 





Apr. 23,1975 


Nov. 27, 1974 


Apr. 29,1975 


Nov. 9, 1976 


Aug. 2,1974 


Oct. 8, 1976 


Oct. 


19, 1976 


Feb. 17, 1976 


Oct. 21,1976 


Oct. 20, 1976 


Nov. 3,1976 


Apr. 25, 1972 


Oct. 18,1976 








St. Louis, MO; 
$25,000 


Wilmington, NC; 
$25,000 


Boston, MA; 
$25,000 


New Orleans, LA; 
$25,000 


Chicago, IL; 
$60,000 


Philadelphia, PA; 
$50,000 


Los Angeles, CA; 
$50,000 


Boston, MA; 
$25,000 


Seattle, WA; 
$25,000 


Detroit, MI; 
$100,000 


New Orleans, LA; 
$50,000 


Detroit, MI; 
$25,000 


Chicago, IL; 
$25,000 
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Name of principal and surety 


Mac Cosham Van Lines (Ontario) Ltd., 5791 Cam- 
pus Rd., Mississauga, Ontario, Canada; motor 
carrier, Transamerica Ins. Co. 


Motorways (Ontario) Ltd., 1151 Martingrove Rd., 
Rexdale, Ontario; motor carrier, The Continental 
Ins. Co. 


National Refrigerated Transport, Inc., 10602 E. Pine 
St., Tulsa, OK; motor carrier, Mid-Century Ins. 
Co. 

(PB 2/8/73) D 11/9/76 5 


North American Van Lines Canada Lid., 1150 
Champlain Ave., Whitby, Ontario; motor carrier, 
The Travelers Indemnity Co. 

(PB 4/16/70) D 10/22/76 § 


O.N.C. Freight Systems d/b/a Blackball Freight 
Systems, P.O. Box 10063, Palo Alto, CA; motor 
carrier, Peerless Ins. Co. 

(PB 2/26/75) D 10/28/76? 


Francisco Vega Otero, Inc., P.O. Box 175, Caguas, 
PR; motor carrier, Peerless Ins. Co. 
(PB 5/30/75) D 10/25/76 8 


Parker Towing Co., Inc., P.O. Box 72, Tuscaloosa, 
AL; water carrier, Hartford Accident & Indemnity 
Co. 


Porter Trucking Co., Inc., 370 Wampanoag Trail, 
East Providence, RI; motor carrier, The Aetna 
Casualty & Surety Co. 

(PB 10/28/65) D 10/28/76 % 


Quentin Tuggle d/b/a California Western, 3325 
Linden Ave., Long Beach, CA; motor carrier, 
Pacific Employers Ins. Co. 


Republic Freight System, Inc., 10990 Roe Ave., 
Shawnee Mission, KS; motor carrier, The North 
River Ins. Co. 

(PB 2/20/75) D 11/3/76 


Robideau’s Express, Inc., 2701 So. Front St., Phila- 
delphia, PA; motor carrier, St. Paul Mercury Ins. 
Co. 

(PB 7/1/66) D 10/8/76 


Royal Transportation Co., Inc., 600 S. Maple, 
Montbello, CA; motor carrier, Pacific Employers 
Ins. Co. 

(PB 5/10/71) D 10/18/76 


Sea-Land Service, Inc., 10 Parsonage RD, Edison, 
NJ; water carrier, American Motorists Ins. Co. 
(PB 10/10/68) D 11/8/76 2 





Date of 
Bond 


Sept. 3, 1976 


Sept. 10, 1976 


Sept. 15, 1976 


Apr. 16, 1976 


Oct. 1,1976 


Oct. 26, 1976 


Oct. 


1, 1976 


Oct. 28, 1976 


July 14,1976 


Nov. 


1, 1976 


Sept. 14, 1976 


July 


21, 1976 


Oct. 10,1976 





Date of 
Approval 


Nov. 5,1976 


Oct. 


19, 1976 


9, 1976 


Oct. 22,1976 


Oct. 29, 1976 


Oct. 27,1976 


Nov. 


8, 1976 


Oct. 29, 1976 


Oct. 22,1976 


Nov. 3,1976 


Oct. 


8, 1976 


Oct. 


19, 1976 


Nov. 8, 1976 


Filed with district 
director/area 
director; amount 


Detroit, MI; 
$50,000 


Buffalo, NY; 
$25,000 


New Orleans, 
$25,000 


LA; 


Buffalo, NY; 
$25,000 


Seattle, WA; 
$25,000 


San Juan, PR; 
$25,000 


Mobile, AL; 
$50,000 


Providence, RI; 
$25,000 


Los Angeles, CA; 
$50,000 


New York Seaport; 
$50,000 


Philadelphia, PA; 
$50,000 


Los Angeles, CA; 
$50,000 


Mobile, AL; 
$50,000 




















CUSTOMS 3 
Date of Date of Filed with district 
Name of principal and surety Bond Approval director/area 
director; amount 
Sentry Air Freight Corp., P.O. Box 480181, Miami, | Oct. 13,1976 | Oct. 22,1976 | Miami, FL; 
FL; freight forwarder, St. Paul Fire & Marine $50,000 
Ins. Co. 
Shulman Ine. of Puerto Rico P.O. Box 1858, | Feb. 26,1976 | Oct. 15,1976 | San Juan, PR; 
Ceramic Annex, Carolina, PR, motor carrier, $25,000 
Peerless Inc. Co. 
Southgate Corp., T/A Southgate Trucking Co., | Oct. 20,1976 | Oct. 22,1976 | Norfolk, VA; 
P.O. Box 840, Norfolk, VA; motor carrier, The $25,000 
Aetna Casualty & Surety Co. 
(PB 10/20/75) D 10/22/76 3 
Spear Trucking Corp., 3 Brick Kilm RD, North | Oct. 10,1976 | Oct. 10,1976 | Boston, MA; 
Billerica, MA; motor carrier, The Travelers In- $50,000 
demnity Co. 
(PB 10/10/67) D 10/10/76 "4 
Spector Freight System, Inc., 1050 Kingery High- | Nov. 2,1976 | Nov. 2,1976 | Chicago, LL; 
way, Bensenville, IL; motor carrier, Aetna Cas- $25,000 
ualty & Surety Co. 
(PB 11/2/75) D 11/2/76 5 
Tose, Inc., 25 West 4th St., Bridgeport, PA; motor | Sept. 27,1976 | Oct. 26,1976 | Philadelphia, PA; 


carrier, International Fidelity Ins. Co. 





! Surety is Seaboard Surety Co. 

2 Surety is The Travelers Indemnity Co. 

3 Surety is The Hamilton Mutual Ins. Co. 

4 Surety is Employers Commercial Union Ins. Co 
5 Surety is Midland Ins. Co. 

6 Surety is Globe Indemnity Co. 

7 Surety is Safeco Ins. Co. 

§ Surety is U.S. Fidelity & Guaranty Co. 

§ Surety is Fidelity & Deposit Co. of MD. 

1 Surety is Seaboard Surety Co. 

1t Surety is St. Paul Fire & Marine Ins. Co. 

12 Surety is St. Paul Fire & Marine Ins. Co. 

13 Surety is Liberty Mutual Ins. Co. 

1 Surety is The Aetna Casualty & Surety Co: 
15 Surety is Ins. Co. of North America. 


(BON-3-03) 


$50,000 


of America. 


Dona.p W. LeEwts, 
for Leonarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 








6 CUSTOMS 
(T.D. 77-119) 


Cotton Textiles—Restriction on Entry 


Restriction on entry of cotton textiles and cotton textile products 
manufactured or produced in Brazil 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., April 21, 1977. 


There is published below directive of March 23, 1977, received by 
the Commissioner of Customs from the Acting Chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning 
visa requirement for cotton textiles and cotton textile products 
manufactured or produced in Brazil. This directive further amends, 
but does not cancel, that Committee’s directive of June 29, 1972 
(T.D. 72-200). 

This directive was published in the Fepprat Reeister on March 29, 
1977 (42 FR 16652), by the Committee. 

(QUO-2-1) 


WiuiaM D. Siyne, 
for Joun B. O’LouGuH.in, 
Director 
Duty Assessment Division. 





UniTeD STATES DEPARTMENT OF COMMERCE 

The Assistant Secretary for Domestic and 
International Business 

Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


March 23, 1977. 
CoMMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. CommIssIONER: 


This directive further amends, but does not cancel, the directive 
of June 29, 1972 from the Chairman, Committee for the Implementa- 
tion of Textile Agreements, that directed you to prohibit, under certain 
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specified conditions, entry into the United States for consumption 
and withdrawal from warehouse for consumption of cotton textiles 
and cotton textile products in Categories 1 through 64, produced or 
manufactured in the Federative Republic of Brazil, for which that 
Government had not issued an appropriate export visa. One of the 
requirements is that each visa include the signature of a Brazilian 
official authorized to issue visas. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant to 
the provisions of the Bilateral Cotton Textile Agreement of April 22, 
1976, between the Governments of the United States and the Federa- 
tive Republic of Brazil, and in accordance with the provisions of 
Executive Order 11651 of March 3, 1972, the directive of June 29, 
1972 is further amended, effective on March 24, 1977, to authorize 
Mr. Henrique Jose Vieira to isues export visas in addition to those 
previously designated. A complete list of Brazilian officials currently 
authorized to issue visas is enclosed. 

The actions taken with respect to the Government of the Federative 
Republic of Brazil and with respect to imports of cotton textiles and 
cotton textile products from Brazil have been determined by the 
Committee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the directions 
to the Commissioner of Customs, being necessary to the implementa- 
tion of such actions, fall within the foreign affairs exception to the 
rule-making provisions of 5 U.S.C. 553. This letter will be published 
in the FepERAL REGISTER. 


Sincerely, 
Ronatp I. Levin 


Acting Chairman, Committee for the 
Implementation of Textile Agreements 
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Officials of the Federative Republic of Brazil 
Authorized to Issue Visas for 

Cotton Textiles and Cotton Textile Products 
Exported to the United States 


Honorio Onofre de Abreu 

Alvaro de Sa Andrade 

Francisco Sampaio de Araujo 

Jose Carlos de Araujo 

Alvaro Volpe Bacelar 

Eduardo Jose Ferreira Barnes 

Antonio Carlos Bastos Junior 

Henrique Reis Bergan 

Jose Magno de Leao Brasil 

Jose Coracy de Souza Coelho 

Octavio de Almeida Ribeiro 
Dantas 

Jose Maria Duprat 

Fued Farhat 

Jayme Lobo Ferreira 

Antonio Bezerra de Figueiredo 

Darcy Mattos Fonseca 

Mario Jofre Pinto de Freitas 

Publio Jackson Furiatti 

Eudes Izar 

Mario Emilio Kreibich 

Osvaldo Ladewig 

Gilfredo Vieira Lessa 

Antonio Lins 

Jarbas Cezar Loureiro 

Francisco Magalhaes 

Nelson Duran Mascia 


Clidenor Jacob Medeiros 

Rolando Missfeldt 

Arnaldo Nogueira Junior 

Renato de Arruda Penteado 
Junior 

Joffre Pereira 

Elmo Pignatano 

Rufino Cancio Pires 

Fauzi Rahme 

Luiz Ramina 

Flavio Eduardo Patricio Ribeiro 

Lair Passos Saraiva 

Flavio Scottini 

Ary de Oliveira Seabra 

Isaac Carneiro da Silva 

Nestor de Almeida e Silva 

Onofre Marques da Silva Junior 

Geraldo de Souza 

Nilo Augusto Borges Teixeira 

Ernio Antonio Thimmig 

Dario Raphae! Tobar 

Danilo Octavio de Toledo 

Roberto Varella 

Jaire Perez de Vasconcellos 

Henrique Jose Vieira 

Armando Vulcano 

Celso Mario Zipf 





CUSTOMS 9 
(T.D. 77-120) 


Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textiles and cotton textile products in certain 
categories manufactured or produced in Brazil 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., April 21, 1977. 


The is published below directive of March 30, 1977, received by 
the Commissioner of Customs from the Acting Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton textiles and cotton textile products in certain 
categories manufactured or produced in Brazil. 

This directive was published in the FepeRAL Reetster on April 4, 
1977 (42 FR 17896), by the Committee. 

(QUO-2-1) 


Wituiam D. SyLne, 
for Joun B. O’Loveutin, 
Director, 

Duty Assessment Division. 


Unitep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


March 30, 1977. 


CoMMISSIONER OF Customs 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMISssIONER: 


Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant 
to the Bilateral Cotton Textile Agreement of April 22, 1976, between 
the Governments of the United States and the Federative Republic 
of Brazil, and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, you are directed to prohibit, effective on 
April 1, 1977, and for the twelve-month period extending through 
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March 31, 1978, entry into the United States for consumption, or 
withdrawal from warehouse for consumption, of cotton textiles and 
cotton textile products in Categories 1-4, 9, 18/19, 22/23, 26 (duck), 
26/27 (other than duck), 30/31, 43, 44, 45, 46, 50, 51, 55, 56, 62, and 
parts of 64 in excess of the following levels of restraint: 


Twelve-Month Level of Restraint 


Category 
1—4 


duck)? 


30/31 
45 
44 
45 


64 (only T.S.U.S.A. 
366.6500) 
64 (floor coverings)’ 


9, 304, 348 
16, 371, 000 
13, 803, 000 

6, 099, 000 
3, 424, 000 


8, 881, 000 
9, 224, 138 
151, 906 
43, 614 
86, 670 
96, 300 
123, 050 
90, 184 
32, 100 
107, 000 
227, 957 


674, 565 
465, 217 


In carrying out this directive, entries 
the foregoing categories, produced or manufactured in Brazil and 
exported to the United States prior to April 1, 1977, shall, to the extent 
of any unfilled balances, be charged against the levels of restraint 
established for such goods during the period April 1, 1976 through 
March 31, 1977. In the event that the levels of restraint established 


1 The T.S.U.S.A. Nos. for duck fabric are: 


320.—01 through 04, 06, 08 
321.—01 through 04, 06, 08 
322.—01 through 04, 06, 08 


326.—01 through 04, 06, 08 
327.—01 through 04, 06, 08 
328.—01 through 04, 06, 08 


pounds 

square yards 
square yards 
square yards 
square yards 


square yards 
numbers 
dozen 
dozen 
dozen 
dozen 
dozen 
dozen 
dozen 
dozen 
pounds 


pounds 
pounds 


of cotton textile products in 


2 All T.S.U.S.A. Numbers in Category 26, except those listed in footnote 1. 
3 The T.S.U.S.A. Numbers for floor coverings are: 


360. 2000 
360. 2500 
360. 3000 
360. 7600 


360. 8100 
361.0522 
361. 0542 
361. 1820 


361. 2010 
361.5000 
361. 5422 
361. 5622 
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for that twelve-month period have been exhausted by previous 
entries, such goods shall be subject to the levels set forth in this letter. 

The levels of restraint set forth above are subject to adjustment in 
the future pursuant to the provisions of the Bilateral Cotton Textile 
Agreement of April 22, 1976, between the Governments of the United 
States and the Federative Republic of Brazil which provide, in part, 
that: (1) within the aggregate and applicable group limits, specific 
limits may be exceeded by designated percentages; (2) specific ceil- 
ings may be increased for carryover and carryforward up to 11 percent 
of the applicable category limit; (3) consultation levels may be increased 
within the aggregate and applicable group limits upon agreement be- 
tween the two governments; and (4) administrative arrangements or 
adjustments may be made to resolve minor problems arising in the 
implementation of the agreement. Any appropriate future adjust- 
ments under the foregoing provisions of the bilateral agreement will 
be made to you by letter. 

A detailed description of the categories in terms of T.S.U.S.A. 
numbers was published in the FreperaL Reaisrer on Feburary 3, 
1975 (40 FR 5010), as amended on December 31, 1975 (40 FR 60220), 
December 30, 1976 (41 FR 56881), January 21, 1977 (42 FR 388s), 
and March 7, 1977 (42 FR 12898). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of the Federative 
Republic of Brazil and with respect to imports of cotton textiles and 
cotton textile products from Brazil have been determined by the 
Committee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the directions 
of the Commissioner of Customs, being necessary to the implementa- 
tion of such actions, fall within the foreign affairs exception to the rule- 
making provisions of 5 U.S.C. 553. This letter will be published in the 
FEDERAL REGISTER. 


Sincerely, 


Rosert E. SHEPHERD 
Acting Chairman, Committee for the Implementation 
of Textile Agreements and 
Acting Deputy Assistant Secretary for 
Resources and Trade Assistance 
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(T.D. 77-121) 


Drawback of duties payable on merchandise not conforming to sample 
or specification under title 19, United States Code, section 1313(c) 


Decision in C.D. 4675 holding that certain imported zippers did not conform to 
oral specifications and qualified for payment of drawback, limited 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF Customs, 
Washington, D.C., April 20, 1977. 


In Lansing Company, Inc. v. United States, C.D. 4675 (decided 
November 30, 1976), the United States Customs Court held that the 
importer of certain invisible zippers was entitled to drawback under 
Section 313(c) of the Tariff Act of 1930, as amended. The Government 
regards the Court’s opinion as resting upon a finding, based upon 
testimony taken in the Customs Court, that the merchandise in 
issue was ordered pursuant to oral specifications, and that the mer- 
chandise did not conform to those specifications. 

Section 313(c) of the Tariff Act as amended, does not provide for 
an allowance of drawback due to unmerchantability or failure to com- 
ply with an implied warranty. To the extend the decision may be 
interpreted as implying that a demonstration of unmerchantability 
or failure to comply with an implied warranty constitutes compliance 
with Customs Regulations 22.32(b), 19 C.F.R. 22.32‘b), the decision 
will not be followed, inasmuch as evidence of unmerchantability or 
breach of a warranty may not be equivalent to proof of failure to 
conform to specifications. 

Drawback claims under Section 1313(c) of the Tariff Act, as 
amended, will continue to be evaluated based upon the evidence 
submitted as to what the specifications were and the manner in 
which these specifications were not satisfied. 

(DRA-7-01) 


LEoNARD LEHMAN 
Assistant Commissioner, 
Regulations and Rulings. 


CUSTOMS 13 
(T.D. 77-122) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products 
manufactured or produced in Thailand 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., April 25, 1977. 


There is published below directive dated January 26, 1977, received 
by the Commissioner of Customs from the Acting Chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning 
the exemption of certain cotton, wool, and/or manmade fiber textile 
products manufactured or produced in Thailand. 

This directive was published in the FrEpERAL ReGistTER on 
February 1, 1977 (42 FR 5994), by the Committee. 

(QUO-2-1) 


JOHN W. PAINTER, 
for Joun B. O’Loveuuin, 
Mrector, 
Duty Assessment Division. 


Unirep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
January 26, 1977. 


CoMMISSIONER OF CusTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMISSIONER: 


Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant 
to the Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement 
of December 29, 1975 between the Governments of the United States 
and Thailand, and in accordance with the provisions of Executive 
Order 11651 of March 3, 1972, you are directed to exempt from the 
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levels of restraint established under the bilateral agreement ship- 
ments of cotton, wool, and/or man-made fiber textile products valued 
under $250; handmade cottage industry products of handloomed 
fabrics; and traditional Thai folklore products, which have been 
certified for exemption by the Government of Thailand in accordance 
with the procedure described below. 

Effective on March 4, 1977 and until further notice, exempt 
textile products from Thailand will be accompanied by a certification 
stamp in blue ink on the front of the invoice (Special Customs Invoice 
Form 5515, successor document, or commercial invoice, when such 
form is used) and will include the signature and title of the official 
issuing the certification; identify the items exempted; indicate the 
date the certification was signed and certified; and carry the certi- 
fication number. In the space marked ‘‘Description’”’ on the certifica- 
tion stamp the Government of Thailand will indicate that the ship- 
ment is either valued at less than $250; is a handmade cottage industry 
product of handloomed fabric, or will name the particular Thai 
traditional folklore product. A copy of the certification stamp is 
enclosed. 

Merchandise covered by an invoice which has an exempt certification 
but includes both exempt and non-exempt textile products, will be 
denied entry. 

You are directed to permit entry into the United States for con- 
sumption and withdrawal from warehouse for consumption of desig- 
nated shipments of cotton wool, and/or man-mede fiber textile 
products, produced or manufactured in Thailand, notwithstanding 
the designated shipment or shipments do not fulfill the aforementioned 
certification requirements, whenever requested to do so in writing 
by the Committee for the Implementation of Textile Agreements. 

Textile products of the cottage industry of Thailand which have 
been certified for exemption from the levels of restraint of the Bilat- 
eral Cotton, Wool and Man-Made Fiber Textile Agreement of 
December 29, 1975, between the Governments of the United States 
and Thailand, should be reported in accordance with the instructions 
transmitted in the letter of March 7, 1975 from the Chairman of the 
Committee for the Implementation of Textile Agreements. 

A detailed description of the categories in terms of T.S.U.S.A. 
numbers was published in the Feprrat Reeister on February 3, 
1975 (40 FR 5010), as amended on December 31, 1975 (40 FR 60220) 
and December 30, 1976 (41 FR 56881). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 
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The actions taken with respect to the Government of Thailand and 

with respect to imports of cotton, wool and man-made fiber textile 
aa ; : : 

products from Thailand have been determined by the Committee for 
the Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Customs, being necessary to the implementation of such 
actions, fall within the foreign affairs exception to the rulemaking 


provisions of 5 U.S.C. 553. This letter will be published in the FepERAL 
REGISTER. 


Sincerely, 


Rosert E. SHEPHERD 
Acting Chairman, Committee for the Implementation 
of Textile Agreements, and 
Acting Deputy Assistant Secretary for 
Resources and Trade Assistance. 


Facsimile of Government of Thailand Certification for Exempt Textile Products 
Exported to the United States 


Department of Foreign Trade 
Ministry of Commerce 
Thailand 


Certificate No. 
EXEMPTED ITEMS 


Description 


eeereree eee eee sees eeeeseeee 


Certified on 


erereerere eee eee eeese ee eee sees eee 


Authorized Signature 
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(T.D. 77-123) 
Synopses of drawback decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C. April 28, 1977. 


The following are synopses of drawback rates and amendments 
issued July 2, 1976, to February 4, 1977, inclusive, pursuant to sec- 
tions 22.1 and 22.5, inclusive, Customs Regulations; and approval 
under section 22.6, Customs Regulations. 

(DRA-1-09) 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings? 





(A) Aluminum, sheet and plate-—T.D. 74-192-C, as amended, 
covering aluminum sheet and plate manufactured under section 1313 
(b) by Amax Aluminum Mill Products, Inc., San Mateo, CA, at its 
Riverside, CA and Morris, IL, factories, with the use of aluminum 
ingots, pigs, or sows, further amended to cover a change in name to 
Alumax Mill Products, Inc. 

Amendment effective on articles exported on and after February 14, 
1975, date of change in name. 

Amendment issued by Regional Commissioner of Customs, San 
Francisco, CA, August 13, 1976. 





(B) Automobiles —T.D. 54882-J, as amended, and, T.D. 55263—A, 
as amended, covering, among other things, automobiles manufactured 
under section 1313(a) and 1313(b) by American Motors Corp., 
Detroit, MI, at its Milwaukee and Kenosha, WI, and Grand Rapids, 
MI, factories, with the use of various automotive parts, further 
amended to cover a change in location of company’s offices to South- 
field, MI. 

Amendment effective on articles manufactured and exported on 
and after January 1, 1976, the date of change in location. 

Amendment issued by Regional Commissioner of Customs, Chicago, 
IL, September 14, 1976. 


(C) Barytes, ground—T.D. 54800-A, as amended, covering 
ground barytes manufactured under section 1313(b) by Dresser 
Minerals Div., Dresser Industries, Inc., Houston, TX, at its New 
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Orleans and Lake Charles (West Lake), LA; Brownsville, TX; 
Potosi, MO; and Battle Mountain, NV, plants with the use of crude 
barytes, further amended to cover additional plant located at Galves- 
ton, TX. 

Amendment effective on articles manufactured on and after Septem- 
ber 1, 1975, and exported on and after February 15, 1977. 

Amendment issued by Regional Commissioner of Customs, Houston, 
TX, January 28, 1977. 


(D) Bieycles—Manufactured under section 1313(a) by Chain 
Bike Corp., Rockaway Beach, NY, at its Allentown, PA, factory, 
with the use of imported bicycle parts. 

Rate effective on articles manufactured on and after November 1, 
1974, and exported on and after April 4, 1976. 

Rate issued by Regional Commissioner of Customs, New York, 
NY, January 26, 1977. 


(E) Carbonated soft drinks —Manufactured under section 1313(a) 
by American Beverage Corp., College Point, NY, with the use of 
drawback liquid sugar. 

Rate effective on articles manufactured and exported on and after 
January 1, 1977. 

Rate issued by Regional Commissioner of Customs, New York, NY, 
January 18, 1977. 


(F) Coil, perforated galvanized, and sheet steel—Manufactured 
under section 1313(a) by McKey Perforating Co., Inc., New Berlin, 
WI, with the use of imported galvanized coil and sheet steel. 

Rate effective on articles manufactured on and after June 1, 1974, 
and exported on and after October 8, 1975. 

Rate issued by Regional Commissioner of Customs, New York, 
NY, January 5, 1977. 


(G) Cylinders, bi-metallic—Manufactured under section 1313(a) 
by Xaloy, Inc., New Brunswick, NJ, at its Pulaski, VA, factory, 
with the use of imported steel tubing and solid steel rounds. 

Rate effective on articles manufactured on and after August 1, 
1976, and exported on and after August 15, 1976. 

Rate issued by Regional Commissioner of Customs, New York, 
NY, August 13, 1976. 


(H) Desuperheaters—Manufactured under section 1313(a) by 
Yarway Corp., Blue Bell, PA, with the use of imported nozzles. 
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Rate effective on articles manufactured on and after February 1, 
1973, and exported on and after March 1, 1973. 

Rate issued by Regional Commissioner of Customs, Baltimore, 
MD, February 2, 1977. 


(I) Feed, animal and poultry—Manufactured under section 
1313(a) by Mid-South Feeds, Inc., Nashville, TN, with the use of 
imported D-L Methionine, 99% pure. 

Rate effective on articles manufactured on and after August 26, 
1976, and exported on and after September 1, 1976. 

Rate issued by Regional Commissioner of Customs, New York, 
NY, January 27, 1977. 


(J) Film, copying.—T.D. 75-245-G, covering copying film manu- 
factured under section 1313(a) by Kores Mfg. Corp., Elmsford, NY, 
with the use of imported coated carbon film in rolls, amended to 
cover (1) a change in company’s name to A-1—A Corp., and (2) a 
change in company’s office and factory location to Bridgeport, CT. 

Amendment effective on articles exported on and after August 15, 
1975, the date of changes in name and factory location. 

Amendment issued by Regional Commissioner of Customs, New 
York, NY, January 31, 1977. 


(K) Helicopters, executive, completely finished —T.D. 71-105-A 
covering completely finished executive airplanes manufactured under 
section 1313(a) by Atlantic Aviation Corp., Wilmington, DE, with the 
use of imported unfinished airplanes, amended to cover completely 
finished executive helicopters manufactured under section 1313(a) 
by this company with the use of imported unifinished helicopters. 
(bare skin and superstructure, devoid of any interior). 

Amendment effective on articles manufactured on and after July 28, 
1975, and exported on and after November 1, 1976. 

Amendment issued by Regional Commissioner of Customs, New 
York, NY, January 10, 1977. 


(L) Hetrazeen—T.D. 66-49-F, as amended by T.D.’s 66-136-H 
and 67—202-K, covering animal feed supplements manufactured under 
section 1313(a) by Heterochemical Corp., Valley Stream, NY, with 
the use of imported menadione sodium bisulfite (Vitamin K), further 
amended to cover the foregoing articles manufactured by the above 
company under section 1313(a) with the use of imported menadione 
dimethylpyrimidinol bisulfite. 
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Amendment effective on articles manufactured on and after Octo- 
ber 29, 1976, and exported on and after October 30, 1976. 

Amendment issued by Regional Commissioner, New York, NY, 
February 4, 1977. 


(M) Loaders, truck, and front end (heavy equipment for industrial 
use).—T.D. 55596-I, as amended by T.D. 72-116-—M, covering the 
foregoing articles manufactured under section 1313(a) by Wagner 
Mining Equipment, Inc., Portland, OR, with the use of imported 
diesel engines, further amended to cover (1) a successorship to Wagner 
Mining Equipment, Inc. (a DE corp.), Portland, OR, and (2) a 
further successorship to PACCAR, Inc., d/b/a Wagner Mining Equip- 
ment Co., Bellevue, WA. 

Amendment effective on articles covered by (1) above, exported on 
and after November 1, 1973, the date of first succession, and on articles 
covered by (2) above, exported on and after December 13, 1975, the 
date of second succession. 

Amendment issued by Regional Commissioner of Customs, San 
Francisco, CA, August 30, 1976. 


(N) Olefins and alcohols.—T.D. 69-240-R, as amended by T.D. 
72-243-G, covering the foregoing articlestmanufactured under section 
1313(b) by Getty Oil Co. (Eastern Operations), Inc., Los Angeles, 
CA, at its Delaware City, DE, factory, with the use of polymer gaso- 
line, further amended to cover a change of the company’s name to 
Getty Refining and Marketing Co. 

Amendment effective on articles exported on and after January 7, 
1977, date of name change. 

Amendment issued by Regional Commissioner of Customs, New 
York, NY, January 19, 1977. 


(O) Pigmentene—Manufactured under section 1313(a) by Special 
Nutrients, Inc., Miami, FL, at its Lakeview, CA, factory, with the use 
of imported marigold extract. 

Rate effective on articles manufactured on and after January 2, 
1974, and exported on and after June 9, 1976. | 

Rate issued by Regional Commissioner of Customs, New York, 
NY, December 22, 1976. 


(P) Printers—Manufactured under section 1313(a) by Tally 
Corp., Kent, WA, with the use of imported mina serial printer 
mechanisms. ; 
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Rate effective on articles manufactured on and after January 2, 
1976, and exported on and after January 9, 1976. 

Rate issued by Regional Commissioner of Customs, San Francisco, 
CA, July 2, 1976. 


(Q) Puddings and creme fillings —T.D. 72-282-L, as amended by 
T.D. 75-12-K, covering puddings and creme fillings manufactured 
under section 1313(b) by Cooperative Marketing Agency, Inc., 
Syracuse, NY, at its Oneida, NY, factory, with the use of liquid 
refined sugar, further amended to cover the foregoing. articles manu- 
factured by Dairylea Cooperative, Inc., Pearl River, NY, successor 
at the above named factory. 

Amendment effective on articles exported on and after January 1, 
1976, the date of succession. 

Amendment issued by Regional Commissioner of Customs, New 
York, NY, January 7, 1977. 


(R) Refrigerators and air conditioners—Manufactured under 
section 1313(a) by Kelvinator, Inc., GR Mfg. Co., Div., Grand 
Rapids, MI, with the use of imported service electric cords, strain 
relief clips, yoke cabinet lamps and shield lamps. 

Rate effective on articles manufactured on and after April 19, 
1974, and exported on and after June 18, 1974. 

Rate issued by Regional Commissioner of Customs, New York, 
NY, January 31, 1977. 


(S) Road graders, cranes, road rollers and parts thereof. —T.D. 
74-95-H, covering the foregoing articles manufactured under section 
1313(b) by Galion Mfg. Co., Div. of Jeffrey Galion, Inc., Galion, 
OH, with the use of hot rolled steel plate, amended to cover the fore- 
going articles manufactured by the said company at an additional 
factory located at Bucyrus, OH. 

Amendment effective on articles manufactured and exported on 
and after April 1, 1973. 

Amendment issued by Regional Commissioner of Customs, New 


York, NY, December 3, 1976. 


(T) Steel, hot and cold rolled, pickled and oiled and cut to specific 
size.—Manufactured under section 1313(a) by Chicago Steel and 
Pickling Co., Chicago, IL, with the use, respectively, of imported hot 
and cold rolled steel in coil. 

Rate effective on articles manufactured and exported on and after 
December 7, 1974, in case of steel manufactured for account of Motor 
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Wheel Corp.; and on articles manufactured and exported on and after 
November 19, 1976, in all other cases. 

Rate issued by Regional Commissioner of Customs, New York, 
NY, January 28, 1977. 


(U) Tables, pocket billiard—Manufactured under section 1313(a) 
by Armac Enterprises, Inc., Chicago, IL, with the use of imported 
unfinished aluminum and wooden pocket billiard parts and unfinished 
small slate table beds. 

Rate effective on articles manufactured on and after January 1, 
1974, and exported on and after May 31, 1974. 

Rate issued by Regional Commissioner of Customs, Chicago, IL, 
July 30, 1976. 


(V) Tablets, salazopyrin, and salazopyrin EN-tabs.—Manufactured 
under section 1313(a) by Pharmacia Inc., Piscataway, NJ, with the 
use of imported sulfasalazine coated powder. 

Rate effective on articles manufactured on and after June 15, 1976, 
and exported on and after August 10, 1976. 

Rate issued by Regional Commissioner of Customs, New York, 
NY, November 15, 1976. 


(W) Valves, steam conditioning—Manufactured under section 
1313(a) by Yarway Corp., Blue Bell, PA, with the use of imported 
steam reformers. 

Rate effective on articles manufactured on and after April 1, 1972, 
and exported on and after May 7, 1973. 

Rate issued by Regional Commissioner of Customs, Baltimore, 
MD, February 2, 1977. 


(X) Vans and flat bed trailers—T.D. 70-142-B, covering, among 
other things, truck bodies manufactured under section 1313(a) by 
Strick Corp., Fort Washington, PA, with the use of, among other 
things, imported steel and wood, amended to cover vans and flat bed 
trailers manufactured by this company under section 1313(a) at its 
Fairless Hills and Berwick, PA, and Middletown, NY, factories, with 
the use of various imported parts. 

Amendment effective on articles manufactured on and after April I, 
1973, and exported on and after October 1, 1973. 

Amendment issued by Regional Commissioner of Customs, New 
York, NY, February 4, 1977. 


(Y) Water blasting units, high pressure-—T.D. 75-297-W, 
covering high pressure water blasting units manufactured under 
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section 1313(a) by Woma Corp., Linden, NJ, with the use of imported 
high pressure horizontal triplex reciprocating pumps, amended to 
cover these units manufactured under section 1313(a) by this com- 
pany with the use of imported diesel engines. 

Amendment effective on articles manufactured on and after Septem- 
ber 10, 1975, and exported on and after September 25, 1975. 

Amendment issued by Regional Commissioner of Customs, New 
York, NY, January 19, 1977. 


(Z) Zine alloys, ete—T.D.’s 49766-M, as amended; 50139-A, 
as amended; 50139-I, as amended; and 71-44-S, as amended, cover- 
ing, among other things, zinc alloys manufactured under section 
1313(a) and (b) with the use of imported zinc and zinc, respectively, 
by ASARCO, Inc., New York, NY, at its various factories, further 
amended to cover the above articles manufactured by Federated 
Metals Corp., New York, NY, successor at its various factories. 

Amendment effective on articles exported on and after January 1, 
1976, the date of succession. 

Amendment issued by Regional Commissioner of Customs, New 
York, NY, August 13, 1976. 





Approval under section 22.6 Customs Regulations 


(1) Sugar, hard and soft refined, and refined liquid sugar.—T.D.’s 
39424, 40605, 40903, 44291, and 44673 and, T.D. 50166(J), as amended 
by T.D. 73-89-L, covering the foregoing articles, and syrups, 
powdered sugar and invert sugar, manufactured under section 
1313(a) by Savannah Foods and Industries, Inc., Savannah, GA, at 
its Port Wentworth, GA, factory, with the use of imported or domestic 
raw sugar, further amended to cover the foregoing articles manufactured 
under section 1313(b) by the above company with the use of raw 
sugar. 

Amendment effective on articles manufactured and exported on 
and after July 1, 1970. 

Amendment issued by Regional Commissioner of Customs, Miami, 
FL, July 22, 1976. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1186) 


Tue Unirep States v. Aceto Cuemicat Co., Inc., No. 76-10 


i. 


2. 


(— F. 2d —) 


CLASSIFICATION — ADDITIVE — CHEMICALS 


This is an appeal from the order of the Customs Court, 75 Cust. 
Ct. 167, C.D. 4625, 408 F.Supp. 1389 '(1975), granting plaintiff’s 
motion for summary judgment and holding that a fungicide con- 
taining less than one percent benzenoid product, as a wetting 
agent, is properly classified by the principal ingredient, thiuram, 
— item 425.36, Tariff Schedules of the United States. We 
affirm. 


Ip. =:QUANTITATIVE — FUNCTIONAL TEST, cITING U.S. v. CAVALIER 
? 


SHIPPING Co. 


3. 


In' United States v. Cavalier Shipping Co., 60 CCPA 152, C.A.D. 
1103, 478 F.2d 1256 (1973), the court applied a quantitative- 
functional test to two ‘in part’ provisions. 

Ip. - Irem 409.00 


Item 409.00 does not become a nullity as a result of the holding 
in Cavalier. The court applied the quantitative-functional test 
to a minute ingredient to make a preliminary determination that 
that ingredient did not qualify the importation as an ‘‘in part” 
product. 


. In. 


Refining the quantitative-functional test, we emphasize our 
observation that the benzenoid wetting agent exhausts its function 
before the principal ingredient begins to operate. 
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United States Court of Customs and Patent Appeals, April 21, 1977 


Appeal from United States Customs Court, C.D. 4625 


{[Affirmed.] 


Rex E. Lee, Assistant Attorney General, David M. Cohen, Chief, Customs 
Section, Jra J. Grossman, Sidney N. Weiss, attorneys of record, for appellant. 
Murray Sklaroff, attorney of record, for appellee. 


[Oral argument on February 2, 1977 by Sidney N. Weiss for appellant 
and by Murray Sklaroff for appellee] 


Before MARKEY, Chief Judge, Ricu, BALpwin, and MILLER, Associate Judges, 
Puitte NicHous, Associate Judge, United States Court of Claims. 


Baupwin, Judge. 

[1] This is an appeal from the order of the Customs Court, 75 Cust. 
Ct. 167, C.D. 4625, 408 F. Supp. 1389 (1975), granting plaintiff’s 
motion for summary judgment and holding that a fungicide containing 
less than one percent benzenoid product, as a wetting agent, is properly 
classified by the principal ingredient, thiuram, under item 425.36, 
Tariff Schedules of the United States (TSUS). We affirm. 

The merchandise, described on the invoices as ‘Thiram 76% 
W.P. green,” was classified under item 409.00, TSUS, as a mixture 
in part of a benzenoid product provided for in Subpart C of Part 1 
of Schedule 4, TSUS.' The importation consists of thiuram, inert 
materials, and less than one percent of a benzenoid wetting agent,” 
and, as an agricultural fungicide, is used by dispersing in water and 
spraying. Appellee (importer) urged that the merchandise be classified 
under item 425.36 as thiuram,* the fungicidal ingredient, because the 
benzenoid ingredient was de minimis. In the alternative, appellee 
claimed that the classification under item 409.00 indicated a change 
from the established administrative practice and was not implemented 


pursuant to section 315(d), Tariff Act of 1930, as amended (19 USC 
1315(d)). 


1 Duty was assessed thereon at the rate of 7¢ per lb. plus 45% ad valorem, the rate in effect during calendar 
years 1966 and 1967, when the merchandise was imported from Holland. 
2 The benzenoid wetting agent, if imported alone would be classified under item 405.35. 


3 Under the provisions of item 425.36, thiuram was duitable at the rate of 10.5% ad valorem at the time of 
import. 
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Pertinent statutory provisions are: 


Schedule 4.—Chemicals and Related Products 
* * * oK aK * * 


Part 1.—Benzenoid Chemicals and Products 


Part 1 headnotes: 
1. Except as specifically set forth in 
the headnotes to other parts of this sched- 
ule, all products described in this part 
shall be classified hereunder even if more 
specifically described elsewhere in this 
schedule. 
* * * * * * * 


Subpart C.—Finished Organic Chemical Products 
Subpart C headnotes: 


* * * * * * * 


2. The term “pesticides” in item 405.15 
means products, such as_ insecticides, 
rodenticides, fungicides, herbicides, fum- 
igants, and seed disinfectants, chiefly 
used to destroy undesired animal or 
plant life. 
* * * * * * * 
Products obtained, derived, or manu- 
factured in whole or in part from any 
roduct provided for in subpart A or 
B of this part: 
* * * * * ¥ * 
405.15 it tact tela innit aaiedies oe heny 3.5¢ per Ib.+ 
25% ad val. 


* * -* * * * * 
409.00 Mixtures in whole or in part of any of 
the products provided for in this sub- 
I gaa sacs pcs Sa A sie Simhat 7¢ per lb.+ 
45% ad val. 
* * * aK * * * 
Part 2.—Chemical Elements, Inorganic and Organic Compounds, and 
Mixtures 
* * * * * * * 


Subpart D.—Organic Chemical Compounds 
Subpart D headnote: 


* ok * * * * * 
Nitrogenous compounds: 
* * * * * * * 
425. 36 Thiourea, thiourea dioxide, and other 


thioamides; thiocarbamates, thiocya- 
nates, thiurams, and isothiocyanates___ 10.5% ad val. 








26 COURT OF CUSTOMS AND. PATENT APPEALS 


The question considered by the Customs Court was whether the 
presence of a minute quantity of benzenoid ingredient in the importa- 
tion was de minimis (not controlling classification of the importa- 
tion), or warranted classification of the importation under an “in 
part” of benzenoid product provision. Urging the ‘in part’ category 
(item 409.00), appellant argued that the minute ingredient would 
determine the classification if the minute ingredient played a part 
in the principal function of the importation. Appellee, on the other 
hand, argued that the minute ingredient must perform the primary 
function of the importation to overcome the de minimis status. 


In reaching a decision, the lower court discussed the test for the de 
minimis ingredient which is directly related to ‘in part’ classification. 
The lower court considered General Headnote 9(f)(iv) of the TSUS, 
which defines ‘‘in part” as indicating an ingredient which is of “‘signifi- 
cant quantity.” Coupling this with the Tariff Classification Study * 
interpretation of “in part’’ classification as indicative of a “com- 
mercially significant amount,” the court reached the conclusion that a 
minute ingredient controls classification only when it performs the 
primary function of the importation. The court further concluded 
that this rule applied only in the most limited circumstances. The 
court relied on United States v. Cavalier Shipping Co., 60 CCPA 152, 
C.A.D. 1103, 478 F. 2d 1256 (1973), which discusses the quantitative- 
functional test for de minimis ingredients. 

On the facts of the present case, the lower court found that the 
minute ingredient, a benzenoid wetting agent, did not perform the 
fungicidal function of the importation. The benzenoid compound was 
a de minimis ingredient and did not control the classification of the 
importation under the ‘in part” provision of item 409.00. The court 
held that the merchandise should have been classified by its principal 
ingredient, thiuram, under item 425.36. 


OPINION 


We agree with the conclusion reached by the Customs Court. 
However, we further distinguish the relevant cases. Our discussion 
does not. repeat the detailed analysis of a line of cases presented by 
the Customs Court. The same line of cases is treated in Cavalier 
which summarized their holdings. We use that case as a starting point. 

In Cavalier the importation was an insecticide containing approxi- 
mately two percent chloropicrin, a benzenoid derivative, which ex- 
hibits pesticidal properties in high concentrations. However, its 
presence in a low concentration in the importation served only as a 
warning agent. The Government urged alternative classifications of 


4 United States Tariff Comm’n, Tariff Classification Study, Submitting Report 14 (1960). 





he 
a- 
= 
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item 405.15 as pesticides “obtained, derived, or manufactured * * * 
in part” from a benzenoid product provided in Subpart A’ or B of 
Part 1 of Schedule 4 and item 409.00 as a “mixture * * * in part of” 
a benzenoid pesticide product provided in Subpart C of’Part 1 of 
Schedule 4.[2] The court applied a quantitative-functional test. The 
quantitative test was briefly discussed as no argument was made that 
1.4% to 2% of the chloropicrin was quantitatively significant. Ap- 
plying the second part of the test, the court concluded that, in the 
above concentration, chloropicrin was not pesticidally active and 
was, therefore, a de minimis ingredient. The classification under either 
of the two “in part” benzenoid product provisions urged by the 
Government was denied. 

In contrast, the court applied an ‘in part” classification for a coal 
tar derivative in Northam Warren Corp. v. United States, 60 CCPA 
117, C.A.D. 1092, 475 F. 2d 647 (1973). Although the coal tar deriva- 
tive was present in the amount of .15 percent of the importation, the 
court decided that the derivative was useful as an optical brightener 
which was the primary function of the importation principally of 
‘pearl essence.” The court concluded that the coal tar derivative was 
not a de minimis ingredient, and the importation was properly classi- 
fied under paragraph 27(a) (4), (5) of the Tariff Act of 1930 as modi- 
fied by T.D. 52739, as a “‘mixture * * * in part” of coal tar products 
identified in paragraph 27(a). 

In the present case, the Government argued for classification under 
item 409.00 and further contended that Cavalier is not controlling 
because item 409.00 was not a proper classification for the benzenoid 
derivative being considered in that case. The Government objected 
to Cavalier because of the allegedly questionable propriety of the item 
409.00 classification which the Government presented in that case,° 
and because the holding in Cavalier makes item 409.00 useless. We 
are not persuaded by the Government’s argument. In Cavalier, the 
court considered two ‘in part’ provisions along with item 429.48, 
not itself an ‘‘in part” provision. The court decided that item 429.48 
was the proper classification. In reaching the decision, it applied the 
quantitative-functional test to make the initial determination wheth- 
er the importation should be classified under an “in part” provision 
or not. The test was not used to distinguish between the applicable “in 
part” provisions. At this juncture, the Government’s argument 


5In Cavalier, the court stated that “‘chloropicrin falls within the scope of subpart A or B of Schedule 4, 
Part 1. The record also establishes that chloropicrin is capable in itself of serving as a pesticide but not in 
concentrations as low as 1 or 2%.’’ 60 CCPA at 154, 478 F. 2d at 1257. Item 409.00 relates to products in sub- 
part C which includes pesticides obtained, derived or manufactured in whole or in part from any product 
in subpart A or B. 
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departs from the significance of Cavalier. [3] No perversion is worked 
upon item 409.00; it does not become a nullity as a result of the hold- 
ing in Cavalier. The court applied the quantitative-functional test to 
the minute ingredient to make the preliminary determination that, 
that ingredient did not qualify the importation as an “in part” 
product. Item 409.00 remains a viable classification for an importation 
which consists of an “in part’’ ingredient. 

Furthermore, we see nothing inconsistent in the results reached in 
Northam and Cavalier. The cases are distinguishable on their facts. 
In Northam, the importation was ”in part” a coal tar derivative for 
the reason that the derivative, although present in a minute quantity, 
functioned as an optical brightener in conjunction with the principal 
ingredient of the importation. We note that Northam was decided 
under the Tariff Act of 1930 which had no General Headnote 9(f) (iv). 
Notwithstanding the dichotomy between the decisions, both cases 
applied the quantitative-functional test to determine whether a 
minute ingredient was de minimis. 

We draw one other distinction between the cases. The warning agent 
in Cavalier performed its function before the pesticidal ingredient. 
The chloropicrin operated to warn the user that the pesticidal mixture 
Was escaping into the atmosphere, whereas the optical brightener in 
Northam performed its function continuously with the principal 
ingredient, also a brightener. 

In the case at hand, the primary function of the importation is 
fungicidal. However, the benzenoid ingredient, present in less than 
one percent, which the Customs Court concluded to be an insig- 
nificant quantity, acts as a wetting agent and does not participate 
in the primary function of the importation. The benzenoid wetting 
agent performed its function of increasing the spreading of the liquid 
on the surface of the target organism® before the principal ingredient, 
the pesticide, began to operate. Therefore, the benzenoid ingredient 
falls within the de minimis status. [4] Refining the quantitative- 
functional test, we emphasize the observation that the benzenoid 
wetting agent exhausts its function before the principal ingredient 
begins to operate. Using this refined test, we conclude that the 
importation now before us is more properly classified under item 
425.36 by its principal ingredient, thiuram, rather than under item 
409.00 as a mixture “‘in part” of a benzenoid ingredient. We acknowl- 
edge that the underlying Congressional intent for tariff classification 
6 Wetting agent. A substance or composition that, when added to a liquid, increases the spreading of the 


liquid on a surface or the penetration of the liquid into the material * * *. Concise Chemical and Technical 
Dictionary (1974). 
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is to assess mixtures at the highest rate applicable. However, on the 
facts of this case, the Customs Court order is in harmony with Con- 
gressional intent for application of the “in part’? provisions. We 
conclude that the evidence of record supports the order of the Customs 
Court and affirm. 


Miter, Judge, dissenting. 

The majority correctly notes that Cavalier and Northam are dis- 
tinguishable from each other on their facts, but errs in failing to 
distinguish this case from Cavalier. In Cavalier, the use (as a warning 
agent) related to the applicator. Here, as in Northam, the use (as a 
wetting agent) not only relates directly to the primary function of the 
imported fungicide but enhances that function, thus meeting the 
“test”? approved in Cavalier that the benzenoid ingredient “‘play a 
part in the article’s principal function.’”’ The evidence clearly shows 
that the wetting agent improves the essential wetting, spreading, and 
penetration of the fungicide when applied in liquid form. Moreover, 
in aiding penetration of the fungicide, the wetting agent obviously 
performs its function concurrently with the killing process of the 
fungicide, thus meeting the further test used by the majority to 
distinguish Northam from Cavalier. Accordingly, the two orders of 
the Customs Court should be overruled. 


(C.A.D. 1187) 


Tue ENGLISHTOWN CorPoRATION v. THE UNITED States, No. 76-24 
Go Regs 
1. Evecrric TraveL Beauty Kirs — Mirrors — CiassiFficAatTiIon 


Customs Court judgment holding certain articles invoiced as 
“Electric Travel Beauty Kits’ classifiable as ‘Mirrors’ under 
TSUS item 544.51, reversed. 


. In. — “MORE THAN”’ DOCTRINE 


bo 


Customs Court erred in deciding case on basis that there is a 
dispositive “‘more than” doctrine and by finding that the imported 
articles were not “more than” mirrors; to say that an article is 
“more than” that described by a particular tariff provision is to 
say little more than that, in the opinion of the court, the provision 
cannot be interpreted to cover it. 

3. Ip. — TSUS rrem 544.51 

The term “Mirrors,” as it appears in TSUS 544.51, has long been 
understood to refer to nothing more than sheets of flat glass with 
reflecting material, as opposed to the articles in which they migltt 
be employed, such as the articles at bar. 
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United States Court, of Customs and Patent Appeals, April 21, 1977 
Appeal from United States Customs Court, C.D. 4642 


{Reversed and Remanded] 


Freeman, Meade, Wasserman, Sharfman & Schneider, attornéys.of record, 
Allerton DeC. Tompkins, Louis Schneider, Thomas G. Travis, of counsel. , 

Rex E. Lee, Assistant Attorney General, David M. Cohen, Chief, Customs Sec- 
tion, Joseph I. Liebman, attorneys of record, for appellee. 


{Oral argument on February 2, 1977 by Thomas G. — for appellant and by Joseph I, Liebman for 
appellee 


Before MArkey, Chief Judge, Rico, BALDwin, and MILLER, Associate Judges, 
Puruie NIcHoLs, Associate Judge, United States Court of Claims. 


Ricu, Judge. 

[1] This appeal is from the judgment of the United States Customs 
Court, 76 Cust. Ct. 107, C.D. 4642, 409 F. Supp. 764 (1976), sustain- 
ing the classification of certain articles as ““Mirrors’’ under TSUS item 
544.51. We reverse and remand. 

The articles are invoiced as ‘Electric Travel Beauty Kits.’’ The 
invoice notwithstanding, a label on appellant’s Exhibit 2, a sample of 
the imported merchandise, describes it as a “portable illuminated, 
two-way make-up mirror.”’ When not in use, each article appears to 
be a small plastic vanity case,’ approximately 13’’ long, 9’’ high, and 
3’’ wide, with a handle attached to the top. To use the article, one 
side of the case, which has an integral covered compartment for 
cosmetic articles, is removed and the other side, which is permanently 
hinged to the bottom of the case, is opened so that it and the remainder 
of the case form an adjustable stand for a two-sided mirror (one side 
normal, one side mangifying) in a molded plastic rotatable frame pivoted 
on its horizontal axis. The mirrors are about 8 inches long and 6 inches 
high. At each side of the rotatable frame, as part of the stand, is a 
two-bulb electric lamp, each lamp having its own adjustable, rotatable, 
semicylindrical reflector. The brightness of the lamps is controlled 
by a common three-way switch. Also on the stand, below the rotatable 
frame, is a single electrical receptacle to which an electrical appliance 
may be connected. The receptacle and the four electric lamps are 
energized via a conventional power cord and a small storage compart- 
ment is provided for it under the mirror on the back of the case. 


1 See Webster’s Third New International Dictionary (1971), p. 3532, “‘vanity”’ definition 5b: 
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Statutory Provisions 


The articles were classified under TSUS item 544.51: 

Mirrors, made of any of the glass de- 
scribed in items 541.11 through 544.41, 
with or without frames or cases (ex- 
cept framed or cased mirrors of pre- 
cious metal, and mirrors designed for 
use in instruments) : 

544. 51 Not over 1 sq. ft. in reflecting area__ 29.5% ad val. 


Appellant claims the articles should be classified under TSUS item 

688.40: ? 
688. 40 Electrical articles, and electrical parts 
of articles, not specially provided for-. 10% ad_ val. 


Proceedings Below 


Before the Customs Court, appellant argued that the Government’s 
classification was erroneous because the type of article involved is 
“more than” a mirror. To support that argument, appellant pointed 
to the article itself and to four affidavits. The affidavit of Tomonari, 
the general manager of the Japanese company which assembled the 
imported articles, purports to be a cost analysis. The analysis assigns 
a value of $0.416 to the mirror and frame portion of each article, 
based on the cost of glass, plastic, metal and assembly. The total 
cost assigned to the imported article is $4.314. There are two affidavits 
by Mercer, who was appellant’s president at the time the subject 
articles were imported. The affidavits describe the article in some 
detail, categorizing it as a “portable toilet kit.”” They also state that 
the electric lamps allow the article to be used as a work, reading, or 
night light and that the- power outlet or receptacle could be used for 
electrical appliances not requiring the use of a mirror, such as an 
electric toothbrush. One of the two Mercer affidavits states that the 
item is “much more” than a mirror, and that the mirror and frame 
portion (‘‘which can be readily removed’’) has a cost amounting to 
less than 10% of the total cost of the article. The fourth affidavit, by 
appellant’s attorney, merely identifies appellant’s exhibit 3, which is 
one of three exhibits representative of the imported articles. 


2 Below, appellant asserted alternative claims for classification under TSUS items 706.60, 653.35, 653.37, 
653.39, 653.95, 654.00, 657.20, and 657.35. At the hearing of this appeal, however, appellant expressly abandoned 
these claims ‘‘for this appeal.”’ 


233-200—_77——3 
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On cross motions for summary judgment, the Customs Court 
found that appellant had failed to demonstrate that the imported 
articles were more than mirrors, basing its conclusion on two inquiries: 


* * * the applicability of the “more than’ doctrine necessarily 
requires the determination from all of the evidentiary facts 
presented of the following inquiries: (1) Does the article possess 
a predominant and principal function and are the other capabil- 
ities or uses of the article ancillary or incidental thereto? (2) 
Does the article in question possess a “second significant func- 
tion”? An affirmative answer to inquiry (1) and a negative 
answer to inquiry (2) serve to preclude the application of the 
doctrine. 


The Customs Court had “considerable doubt” as to the sufficiency 
and probative value of the affidavit evidence, particularly “general 
statements” that the imported articles were capable of uses not 
involving the mirror, statements it viewed ‘‘only as declarations and 
conclusions * * *,”’ On considering the exhibits, the Customs Court 
found such uses ‘unlikely’ and that the “predominant function of 
the article in question is that of a mirror.” The illumination feature 
the Customs Court found ‘“‘only serves to enhance the principal and 
predominant function and purpose of the article in question.’’ Thus, 
the Customs Court also found that the evidence was insufficient to 
demonstrate that the merchandise possesses a ‘‘second significant 
function.” Having so concluded, the Customs Court found it un- 
necessary to consider the claimed classification: 


OPINION 


[2] The Customs Court erred in deciding this case on the basis that 
there is a dispositive “more than’”’ doctrine and by finding that the 
imported articles were not “more than” mirrors. In 1971, this court 
summarized its views of the so-called ‘more than” doctrine: 


Only the most general of rules can be ascertained from the 
previous decisions dealing with the ‘‘more than” doctrine, and it 
appears that each case must in the final analysis be determined 
on its own facts. See United Carr Fastener Corp. v. United States, 
54 CCPA 89, C.A.D. 913 (1967), and the cases cited therein. In 
order to determine if an article is more than that provided for in 
a particular tariff provision, it is necessary to ascertain the 
common meaning of the tariff provision and compare it with the 
merchandise in issue. [H. Green & Son (New York), Ine. v. 
United States, 59 CCPA 31, 34, C.A.D. 1032, 450 F. 2d 1396, 
1398 (1971).] 
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While there was a dissenting opinion in that case, the dissenters were 
in agreement with the above-quoted statement. They said: 


The “more than’’ doctrine, as it might be termed, is not a clear- 
cut rule and the majority may be a prophet in its skepticism to- 
ward the possibility of determining reasonably certain contours 
by which to define the doctrine. It is difficult to extract meaning- 
ful principles from prior cases in which this court or the Customs 
Court has been faced with the contention that the merchandise 
at bar is more than an article specifically provided for in the 
Tariff Schedules. [Jd. at 37, 450 F. 2d at 1401.] 


From the above, it can be seen that there is little dispositive ‘‘doc- 
trine’”’ associated with the so-called ‘“‘more than’ doctrine. Thus, 
while in certain cases factors such as the ‘predominant function’ 
of an. article, or its possession of a ‘second significant function,” 
might have been important, these factors are not uniquely dispositive. 
To say that an article is “more than” that described by a particular 
tariff provision is to say little more than that, in the opinion of the 
court, the provision cannot be interpreted to cover it. In making this 
determination, however, the advice in Green is to first determine the 
meaning of the tariff provision involved. 

[3] TSUS item 544.51 is found-in Subpart B, Part 3, Schedule 5 
of the TSUS, Headnote 1 of Subpart B, paragraph 1, states that 
that subpart covers “‘flat: glass and certain articles made therefrom.” 
Proceeding through the subpart, items 541.01 to 544.42 refer to “glass” 
of various descriptions, presumably the flat glasses of the Headnote. 
Near. the end of the subpart are certain items referring to articles 
not themselves described as glass but stated to be ‘‘made of any of 
the glass described in items 541.11 through 544.41.” The last item 
in the subpart (TSUS 544.64) refers to certain “glass windows.” 
Presumably these last items are the “‘certain articles” of flat glass 
mentioned in the Subpart B headnote, paragraph 1. TSUS item 
544.51 is one of these last items; it refers to ‘‘Mirrors, made of any 
of the glass described in items 541.11 through 544.41, with or without 
frames or cases * * *,.” Since the existence of a frame or case is 
clearly immaterial to classification under TSUS item 544.51, it 
appears that the word ‘‘Mirrors” merely refers to a sheet (or other 
appropriate form) of flat glass backed with a reflecting coating. 
It is true that this sheet of glass will be dutiable under TSUS item 
544.51 even if it is framed or cased, but this is as far as the coverage 
of that item appears to go. This interpretation is consistent with 
the understanding of the term as it has been employed in the tariff 
statutes. The 1948 Summaries of Tariff Information refer to ‘‘Glass 
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mirrors, n.s.p.f., not exceeding 144 square inches in size,’ which 
were covered by Paragraph 230(b) of the Tariff Act of 1930, as then 
amended. 2 Summaries of Tariff Information, Part 2, page 131 (U.S. 
Tariff Commission, 1948). These mirrors are described as “usually 
made from sheet glass” and are said to “include a great variety of 
types, such as those used for boudoir, and those used for handbags 
and vanity cases.” Jd., p. 132. Subsequent to the promulgation of 
the TSUS, the Tariff Commission began publishing its Summaries 
of Trade and Tariff Information, which describe the mirrors covered 
by TSUS item 544.51 as made “by coating one side of plate, float, 
or sheet glass with a reflecting medium” and that they “include 
a great variety of types such as those used in automobiles, for shaving, 
in boudoirs, in cosmetic cases, and in handbags.” Summaries of 
Trade and Tariff Information, Schedule 5, Volume 5, p. 103-4. (TC 
Publication 365, 1971). With respect to the larger mirrors, the 1948 
Summaries refer to “Plate and sheet glass mirrors over 144 square 
inches in area,’ describing them as being ‘‘used principally in furni- 
ture, in doors, and for decorative purposes in homes and _ public 
buildings.” 2 Summaries of Tariff Information, supra, p. 75-76. 
Similarly, the 1971 Summaries refer to the mirrors of item 544.54 
(which are identical to those described in TSUS item 544.51, except 
that their reflecting areas are over one square foot) as ‘‘used prin- 
cipally in furniture, in doors, in medicine cabinets, and for decorative 
purposes in homes and public buildings.” Summaries of Trade and 
Tariff Information, supra, p. 104. The language and distinctions 
employed in the Summaries are quite similar to those employed in 
the chapter on glass mirrors in an early Tariff Commission report 
entitled Flat Glass and Related Glass Products, (Report No. 123 
Second Series, 1937). It seems that for at least 34 years, it has been 
understood that the term ‘‘mirrors,” as it appears in those parts of 
the tariff statutes dealing with flat glass, refers to nothing more than 
sheets of flat glass with reflecting material, as opposed to the articles 
in which they might be employed, such as vanity cases, cosmetic 
cases, and handbags. The articles at bar are quite similar in nature 
to these articles just named, as appellant has argued and as is evident 
upon inspection. Thus, even if TSUS item 544.51 could be termed 
an unlimited eo nomine provision for mirrors, the legislative intent, 
as we have ascertained it, would preclude classification of the articles 
at bar under that provision. That item, however, is limited. For one 
thing, the subpart headnote limits the kind of mirrors covered by 
TSUS item 544.51 to those made from flat glass; for another, that 
item itself excludes certain mirrors from its coverage. We therefore 
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hold that the classification of the imported articles under TSUS 
item 544.51 is inappropriate. The judgment of the Customs Court is, 
for that reason, reversed and, since appellant’s claimed classification 
was not passed on, the case is remanded for further proceedings con- 
sistent with this opinion. 

Ba.Lpwin, Judge, dissents. 


(C.A.D. 1188) 


Tue Unitep States v. Tue Kantuat Corporation, No. 76-27 
(— F. 2d —) 


1. CLASSIFICATION OF Imports — WIRE — WIRE ROD 


Customs Court decision sustaining protest to classification of 
steel alloy products as ‘Round wire” under item 609.45, TSUS, 


reversed. 


bo 


a 
There is nothing in the TSUS which would indicate that Congress 
intended to distinguish “‘wire rod” from ‘wire’ on the basis of 
roundness. 
3. Ip. — ConGREsSIONAL INTENT 
Congress, in enacting the present statute, sought to distinguish 
between “wire” and “wire rod” on the basis of their respective 
commercial designations. 
4. Ip. - TSUS Ire 609.45 
Industry regards drawing as the distinguishing factor between 
“‘wire” and “wire rod.” 
5. In. 


The essence of ‘‘finished,”’ as used in industry and, hence, in the 
TSUS, is the condition of the wire as wire, the product at that point 
and in that state being useable as wire. 


United States Court of Customs and Patent Appeals, April 21, 1977 
Appeal from United States Customs Court, C.D. 4644 . 
[Reversed.] 
Rex E. Lee, Assistant Attorney General, Barabara Allen Babcock, Acting Assist- 


ant Attorney General, David M. Cohen, Chief, Customs Section, Mark K. Neville, 
Jr., attorneys of record, for appellant. 
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Barnes, Richardson & Colburn, attorneys of record, for appellee, James 
Caffenizis, Rufus E. Jarman, Jr., of counsel. 


{Oral argument on March 30, 1977 by Mark K. Neville, Jr. for appellant and by Rufus E. Jarman, Jr. for 
appellee] 


Before Markey, Chief Judge, Ricu, BALDwin, and MILLER, Associate Judges, 
ScoveL Ricuarpson, Associate Judge, United States Customs Court. 


Markey, Chief Judge. 

[1] This is an appeal by the Government from a judgment of the 
United States Customs Court, 76 Cust. Ct. 124, C.D. 4644, 414 F. 
Supp. 616 (1976), sustaining Kanthal’s protest of the classification 
of imported steel alloy products under item 609.45, Tariff Schedules 
of the United States (TSUS), as ‘‘Round wire: * * * Alloy iron or 
steel.”” The Customs Court held classification to be proper under 
item 608.78, TSUS, as “Wire rods * * *: * * * Alloy iron or steel: 
Tempered * * *.” We reverse. 

Issue 





The issue in this case is whether the imported steel alloy products 
are properly classifiable as ‘‘Wire rods” or as ‘‘Round wire.” 


Statute 


The TSUS and pertinent headnote provisions are: 
Wire rods of iron or steel: 


* * * * * * * 
Alloy iron or steel: 
* * * * * * * 
608. 78 Tempered, treated, or 
partly manufactured_-_- Tei 
* fe * a * * * 
Wire of iron or steel: 
* * * * * * * 
Round wire: 
* * * * * * * 
609. 45 Alloy iron or steel_______- i 
Subpart B headnotes: 
* * * * * * i * 


3. Forms and Condition of Iron or 
Steel_—For the purpose of this subpart, 


the following terms thave the meanings 
hereby assigned to them: 


* * * * * * * 





ves 


for 


os 
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(f) Wire rods: A coiled, semifinished, 
hot-rolled product of solid cross section, 
approximately round in cross section, not 
under 0.20 inch nor over 0.74 inch in 
diameter. 

* * * * * * * 

(i) Wire: A finished, drawn, non- 
tubular product, of any cross-sectional 
configuration, in coils or cut to !ongth, 
and not over .703 inch in maximum cross- 
sectional dimension. The term also in- 
cludes a product of solid rectangular 
cross section, in coils or cut to length, 
with a cold-rolled finish, and not over 
0.25 inch thick and not over 0.50 inch 
wide. 

Description of the Imports 


The imported steel alloy products were manufactured in Sweden 
by Kanthal’s parent company, Aktiebolaget Kanthal. Manufacture 
of the imported steel alloy products began with steel alloy cast into 
ingots. Those ingots were hot-rolled into billets which were, sequen- 
tially, cold-inspected, annealed, and. hot-rolled into wire rods approx- 
imately 7 millimeters (.275 inch) in diameter. The wire rods were 
inspected, pickled (cleaned), annealed, and cold drawn’ down to 
5.18 millimeters .(.204 inch). The resulting steel alloy product (.204 
product) was annealed, pickled, inspected and shipped to Kanthal. 

Upon arrival in the United States, the .204 product was separated 
by Kanthal into two categories. One category, a finished product,’ 
was held for sale to customers. The other category was held for further 
processing (drawing) to fulfill specific customer specifications. Testi- 
mony indicated that, on rare occasions, the .204 product being held 
for further processing was sold to customers without that further 
processing. 

The Arguments 


The Government contends that the .204 products are. properly 
classifiable as “Round wire” under item 609. 45, TSUS. That con- 
tention is premised on three arguments. 

First, the Government points out that the .204 products exceed 
industry roundness tolerances for “‘wire rods” and, in fact, exceed 


1 Cold drawing is a process in which wire rod is pulled through an appropriately sized die which reduces its 
size. 

? From the testimony it appears that the cirteria used to adjudge whether the .204 product was “finished’”” 
were: (1) size tolerance, (2) roundness tolerance, and (3) resistance in ohms per foot length. 
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industry roundness tolerances for “wire.” * That “‘excess roundness,” 
the Government contends, results from the drawing process because 
hot-rolling per se is not sufficient to achieve that degree of roundness. 
The Government argues that Congress, by using ‘Round wire” 
(emphasis added) in the TSUS and “approximately round” in the 
headnote 3(f) definition of ‘‘ Wire rod,” intended the degree of round- 
ness to have a bearing upon classification. Therefore, the Government 
concludes, the .204 products, being more ‘‘round” than “approximately 
round,” should be classified as ‘‘Round wire” under item 609.45, 
TSUS. 

Secondly, the Government notes that testimony clearly established 
an industry-recognized demarcation point at which ‘wire rod”’ 
becomes “wire.” That demarcation point is the step of drawing. 
The .204 product having been drawn, the Government argues, makes 
the product a “wire” rather than a “wire rod” for tariff purposes. 

Finally, the Government urges that the .204 products meet the 
headnote 3(i) definition of ‘Wire’ as a “finished” product. 
‘“(F]jinished,”’ according to the Government, merely means that a 
particular point in the manufacturing process has been reached; not 
necessarily that the product is in a condition ready for sale to a 
customer. The Government contends that industry recognizes that 
point to occur at the drawing stage. 

Kanthal, on the other hand, supported by British Steel Corpora- 
tion and British Steel Corporation, Inc. as amicus curiae, contends 
that “round” and “approximately round” are not mutually ex- 
clusive. In fact, it is argued, the closer an object is to being “round,” 
the more accurately it is described as ‘approximately round.” Further- 
more, Kanthal and amicus contend, if Congress had intended to 
use degree of roundness as a criterion for classification, Congress 
would have used more precise terms than “round” and ‘‘approximately 
round.” 

Secondly, Kanthal and amicus argue that the tariff acts and the 
trade do not regard drawing as an operation which transforms ‘‘wire 
rod” into “‘wire.”” Kanthal and amicus cite C. J. Tower & Sons 
(Buffalo) v. United States, 48 Treas. Dec. 636, Abs. 49897 (Bd. Gen. 
Appr. 1925), Peterson Steels, Inc. v. United States, 35 Cust. Ct. 315, 
Abs. 58864 (1955), and #. Dillingham, Inc. v. United States, 49 Cust. 
Ct. 34, C.D. 2357 (1962) in support of that position. 


3 Industry out-of-round tolerances, according to the testimony, are plus or minus .025 inch for wire rod 
and plus or minus .002 inch for wire. Kanthal]’s import exhibit measured only .0003 inch out-of-round. 


ise 
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Lastly, Kanthal and amicus argue that the imported .204 product 
is not “finished” as that term is used in industry and in the headnote 
3(i) definition of ‘‘Wire.”’ Therefore, it is argued, the imported .204 
product is “semifinished” and falls under the headnote 3(f) definition 
of ‘“‘Wire rod”’ rather than the headnote 3(i) definition of ‘‘Wire.”’ 


Customs Court 





With respect to the degree of roundness argument, the Customs 
Court noted testimony indicating that it was impossible to achieve 
perfect roundness. Therefore, the court concluded, the imported .204 
products fulfilled the headnote 3(f) ‘approximately round” language. 

The court relied upon C. J. Tower, supra, as refuting the Govern- 
ment’s argument that industry considered drawing as transforming 
wire rod into wire. 

Regarding the “finished” versus ‘‘semifinished”’ argument, the court 
held that the “record preponderantly establishes that the imported 
products are not finished drawn because they are held in the importer’s 
inventory for further processing by drawing in the United States.” 
76 Cust. Ct. at —, 414 F. Supp. at 616. The court noted that Govern- 
ment testimony adduced at trial demonstrated that industry regarded 
such products as “process wire’—not a finished product. That, the 
court held, was inconsistent with the headnote 3(i) definition of 


“Wire.” 
OPINION 


[2] We find nothing in the TSUS, or in the record before us, which 
would indicate that Congress intended to distinguish “wire rod” from 
“wire” on the basis of roundness. In fact, the context of the TSUS, 
namely the wire provisions of items 609.20 et seq., indicates that 
Congress simply intended to distinguish between “Flat wire,” “Round 
wire,” and “Other wire.”’ There is no evidence to indicate that Congress 
intended ‘“‘Round,”’ in item 609.45, to have any relation whatsoever to 
“approximately round” in the headnote 3(f) definition of ‘Wire rod.” 

There was substantial evidence adduced before the Customs Court 
that industry considered drawing to be the indicia of ‘wire.’ That 
evidence was not rebutted by Kanthal. Nonetheless, the Customs 
Court deemed C. J. Tower, supra, controlling as establishing that one 
drawing does not convert ‘‘wire rod’”’ into “wire.” 

C. J. Tower involved substantially the same question raised herein, 
at what point in the manufacturing process does “wire rod”’ 


1.€., 
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become “wire”? In that case, as here, there was unequivocal testi- 
mony that industry considered ‘‘wire rod,’”’ once drawn, to be ‘‘wire.” 


The 1922 statute under consideration in C. J. Tower provided: 


Par. 315. Wire rods: Rivet, screw, fence, and other iron or 
steel wire rods, whether round, oval, or square, or in any other 
shape, nail rods and flat rods up to six inches in width ready to 
be drawn or rolled into wire or strips, all the foregoing in coils 
or otherwise, valued at not over 4 cents per pound, three tenths 
of 1 cent per pound; valued at over 4 cents per pound, six-tenths 
of 1 cent per pound: Provided, That all round iron or steel rods 
smaller than twenty one-hundredths of one inch in diameter 
shall be classified and dutiable as wire: Provided further, That 
all iron or steel wire rods which have been tempered or treated 
in any manner or partly manufactured shall pay an additional 
duty of one-fourth of 1 cent per pound: Provided further, That 
on all iron or steel bars and rods of whatever shape or section 
which are cold rolled, cold drawn, cold hammered, or polished 
in any way in addition to the ordinary process of hot rolling or 
hammering, there shall be paid one-eighth of 1 cent per pound 
in addition to the rates provided on bars or rods of whatever 
section or shape which are hot rolled; and on all strips, plates, or 
sheets of iron or steel of whatever shape, other than polished, 
planished, or glanced sheet iron or sheet steel, which are cold 
hammered, blued, brightened, tempered, or polished by any 
process to such perfected surface finish or polish better than the 
grade of cold rolled, smoothed only, there shall be paid two- 
tenths of 1 cent per pound in addition to the rates provided on 
plates, strips, or sheets of iron or steel of common or black finish 
of corresponding thickness or value." 


Two points concerning that statute must be emphasized. First, 
the statute, in its first proviso, distinguished ‘wire rod” from ‘‘wire”’ 
on the basis of diameter, i.e. wire rods smaller than .20 inch were 
to be classified as ‘‘wire’’ rather than as ‘‘wire rod.’’ Second, wire 
rods which have been subjected to cold drawing were specifically 
included within the provision for ‘‘wire rods” by virtue of the third 
proviso, which added an extra duty to cold drawn “wire rods.” 

The board in C. J. Tower held that the statute evidenced a ‘‘con- 
gressional view that there are wire rods which are cold-drawn, and 
that such drawing does not of itself made rods dutiable as wire.” 
48 Treas. Dec. at 637. Of course, the statute at issue therein makes it 
clear that Congress intended to differentiate between “wire” and 
‘“‘wire rod” on the basis of diameter rather than drawing, as industry 
would do. If the board had adopted the industry definition of “wire,” 


4 Tariff Act of 1922, ch. 356, para. 315, 42 Stat. 858. 
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? 


the provision referring to cold drawn “wire rods’ would have been 
nullified. 

C. J. Tower was relied upon by the Customs Court in Peterson 
Steels, Inc. v. United States, supra, in holding imports to be dutiable 
as ‘‘wire rods” rather than as “wire.” Although Peterson Steels in- 
volved the Tariff Act of 1930, ch. 497, 46 Stat. 590, paragraph 315 of 
that Act was identical to paragraph 315 of the Tariff Act of 1922 
involved in Tower. 

In E. Dillingham, Ine. v. United States, supra, the Customs Court 
found that certain copper imports, which had been heated, hot-rolled, 
and once drawn, were properly classified as copper rods rather than 
as copper wire. In that case, expert testimony adduced that the trade 
considered those particular imports to be rods rather than wire. The 
testimony showed, inter alia, that industry commonly referred to 
those imports as copper rod; that those imports were not useable as 
wire; and, that further drawing was required to make the imports wire. 

The determinative question before us is whether Congress, in 
enacting the present Tariff Schedules, intended to adhere to its earlier 
distinction between “wire rods” and “‘wire’”’ or to adopt the drawing 
distinction recognized in industry. We are convinced that Congress 
chose the latter course. 

A comparison of paragraph 315 of the Tariff Acts of 1922 and 1930 
with the present statute reveals that the “Wire rod” provisions, items 
608.70 through: 608.78, encompass much of former paragraph 315, 
including the first two provisos. Noting in items 608.70 through 608.78, 
however, nor in the headnote 3(f) ‘‘Wire rod” definition, refers to 
cold drawing. The term ‘‘drawn’”’ now appears in the headnote 3(i) 
“Wire’’ definition, whereas ‘‘cold drawn’ had previously appeared in 
the third proviso of paragraph 315. 

With respect to headnote 3, the Tariff Classification Study (TCS), 
schedule 6, at 90 explains: 

Most of the proposed provisions in headnotes 2 and 3 are new, 
inasmuch as the existing provisions are for the most part silent 
as to the various distinctions involved. It is believed that the pro- 
posed provisions conform to the greatest possible degree with existing 
trade practices. In large measure the achievement of this result 
is due to the very effective cooperation received from representa- 
tives of the domestic industry and from interested importers. 
All major points of controversy have been resolved in the final 
proposals. [Emphasis added.] 

Under paragraph 315, as pointed out above, an additional duty 
was levied upon products which had been subjected to cold drawing. 
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Kanthal’s position would result in no additional duty being levied 
for the step of drawing wire rod, whereas under prior law there was 
such additional duty levied. Absent clear statement to the contrary, 
we are not persuaded that Congress so intended. 

The statute does not distinguish between products drawn once 
and those subjected to multiple drawing operations. Nor have we 
been cited to any evidence that a rod must be subjected to 3, 5, 7, 
or to any specific number of drawing operations before it becomes 
“wire.” 

[3] We are convinced that Congress, in enacting the present statute, 
sought to distinguish between “wire” and “wire rods’ on the 
basis of “existing trade practices.’”” TCS, supra. Esco Manufacturing 
Co. v. United States, 63 CCPA —, C.A.D. 1167, 530 F. 2d 949 (1976). 
[4] It is clear from the record that industry regards drawing as the 
distinguishing factor between ‘Wire’ and ‘wire rod.’’ Thus, the 
commercial designation of ‘‘wire’ would include that which has 
been once drawn, and the commercial designation of ‘wire rods” 
would be inapplicable to a product which has been once drawn. 

In an effort to carry its burden of proving the government classifi- 
cation to have been in error, Kanthal concentrates its fire on the 
word “finished” in headnote 3(i). Though one of Kanthal’s own 
witnesses testified that he regarded finished .204 products as ‘‘wire”’ 
and that it was sold as such, Kanthal forcefully argues that the 
.204 products cannot fulfill the headnote 3(i) ‘Wire’ definition 
because most of the .204 products it imported are ‘“‘semifinished,”’ 
as opposed to ‘‘finished.’”’ Another witness for Kanthal testified that 
in his opinion products held for reprocessing were not ‘‘finished”’ 
products. “[F]inished” products, in his opinion, were products suitable 
for sale to the ultimate consumer. The Government argues with 
equal force that ‘‘finished,”’ as used in the TSUS, merely refers to 
some stage in the manufacturing process, not to whether the goods 
may be further processed for sale to a consumer. 

One of the Government’s witnesses testified that ‘‘wire” held for 
further processing is termed ‘process wire’? but that such wire none- 
theless meets the definition of ‘‘Wire’’ contained in headnote 3(i). 
Though the Customs Court equated “process” with “unfinished”’ or 
“semi-finished,” the equation is based on the view that ‘‘process wire”’ 
may, after importation, be drawn further to meet the requirements of 
particular customers. The term ‘process wire’’ does not, of course, 
appear in the statute and nothing of record establishes that ‘‘process 
wire” has not been finished as wire, though subject to further finishing, 
or “processing,” to meet certain customer specifications. 
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Kanthal says the Government’s interpretation of ‘‘finished” 
would equate it to “drawn” as used in headnote 3(i) and would thus 
render one or the other term superfluous. The Government answers 
that drawing is only “one method (cold rolling is another) of finishing 
a product” and that it would be administratively unworkable to rest 
the determination of whether wire is ‘finished’? upon what may or 
may not be done to it after importation. 

Although there is testimony in the record indicating that what is 
“finished” depends upon the eye of the beholder, that amorphous 
concept cannot serve. We are convinced tht Congress intended 
‘“finished”’ in a definitive commercial connotation. [5] From the record 
as a whole, we glean the essence of “finished,” as used in industry 
and, hence, in the TSUS, to be the condition of the wire as wire, the 
product at that point and in that state being useable as wire. The 
record is clear that some of the imported product was set aside for 
resale (and was resold) without further processing and that some of the 
imported product, though set aside for further processing, was in 
fact resold without further processing. Thus, the manufacturer had 
drawn the product once, making it “wire,” and had completed all of 
the processing steps necessary for the product to be imported, sold, 
and used as wire. It was at that point ‘‘finished”’ wire. That Kanthal 
subjected most of the wire to additional drawing to meet the needs 
of certain of its customers merely amounted to changing what was 
already wire to wire of a smaller diameter. Whatever further processing 
Kanthal may have elected to perform on some portion of the .204 
product could not deprive the product of its status as “‘finished”’ at 
the time of importation. We agree with the Government that to re- 
quire that classification depend upon an importer’s election to further 
process the imported product would lead to administrative chaos and 
is not dictated by the statute. 

In sum, the .204 product, at the time of importation, was round; 
it was drawn; it was finished; hence, it was ‘‘Wire’”’ as defined in head- 
note 3(i) and was properly classified under item 609.45, TSUS. 

Accordingly, the judgment of the Customs Court is reversed. 
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ZENITH Rapio Corporation v. UNITED STATES 
Countervailing duty 


Export SuBsIDY—REMISSION AND ABATEMENT OF TAXES 
Bounty or GRANT 


Various consumer electronic products of a kind produced in the 
United States by plaintiff, an American manufacturer, were 
produced in and exported from Japan into the United States; 
classified and assessed in liquidation with regular duties under the 
TSUS. Plaintiff petitioned the Secretary of the Treasury for the 
imposition of countervailing duties on such imported products in 
accordance with 19 U.S.C.A. § 1303, and following the denial of 
its administrative petition, instituted this action pursuant to 
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19 U.S.C.A. § 1516(d) as amended by the Trade Act of 1974 for 
judicial review of the negative countervailing duty determination 
of the Secretary of the Treasury. 

On motion and cross-motion for summary judgment filed by the 
parties the record discloses that under Japanese Commodity Tax 
Law (March 31, 1962, Law No. 48) as revised, a single-stage 
consumption tax, ranging in amount from 5 to 40 percent, is levied 
at the manufacturing level on a fairly extensive list of consumer 
goods, inclusive of the imported products, and that upon exportation 
of these products from Japan the consumption tax is either remitted 
if previously paid, or is abated if not paid. 

Held, the remission and abatement of consumption taxes by the 
Japanese Government under Commodity Tax Law No. 48 con- 
stitute the payment of a bounty of grant within the meaning of section 
1303. Downs v. United States, 187 U.S. 496 (1903) followed. 


Court No. 76-3-00637 


(Plaintiff’s motion granted; 
defendant’s cross-motion denied.] 


(Decided April 12, 1977) 


Stewart & Ikenson (Eugene L. Stewart and Frederick L. Ikenson of counsel), 
and Philip J. Curtis for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (David M. Cohen, Chief, 
Customs Section, and Velia A. Melnbrencis, trial attorney), for the defendant. 


Before RicHarpson, NewMAN and Bor, Judges! 


RicHarpson, Judge: Plaintiff, a domestic manufacturer of various 
consumer electronic products,? has instituted this action under 19 
U.S.C.A., section 1303, for judicial review of the decision of the 
Secretary of the Treasury, and has moved for summary judgment 
pursuant to rules 4.12 and 8.2 of the rules of this court; and de- 
fendant has cross-moved for summary judgment. Plaintiff contends 
that the Government of Japan pays or bestows directly or indirectly 
a bounty or grant upon the exportation from that country of the 
aforesaid consumer electronic products in the form of the remission 
of, or exemption from, payment of a consumption tax ‘to which these 
products would have been subjected had they not been exported. 


1 The three-judge panel in this case was designated by the chief judge upon application of defendant 
pursuant to section 108 of the Customs Courts Act.of 1970 (28 U.S.C.A. 255) and rule 4.13 of this court. 

2 Television receivers, radio receivers, radio-phonograph combinations, radio-television-phonograph 
combinations, radio-tape recorder combinations, record players and phonographs complete with amplifiers 
and speakers, tape recorders, tape players, and color television picture tubes. 








46 CUSTOMS COURT 


Defendant contends that the Japanese tax remission or exemption 
does not constitute a bounty or grant within the meaning of section 
1303. 

The essential facts of the controversy are not in dispute. The 
Japanese Commodity Tax Law, cited as Commodity Tax Law (March 
31, 1962, Law No. 48) as revised, is a single-stage consumption tax 
which is levied usually at the manufacturing level on a fairly extensive 
list of consumer goods, inclusive of electronic products of the types 
manufactured by plaintiff. Rates of tax range generally from 5 to 40 
percent. Upon exportation of these products from Japan, the tax is 
either remitted, if previously paid, or the products are exempted from 
the payment of the tax.’ 

Plaintiff petitioned the Secretary of the Treasury in 1970, alleging 
that the exemptions from or refund of the so-called “commodity tax” 
under the aforementioned Japanese Commodity Tax Law when the 
said electronic products were exported from Japan amounted to the 
payment or bestowal of bounties or grants directly or indirectly, upon 
the manufacture, or production in, or exportation from, Japan of 
said consumer electronic products. The petition asked the Secretary 
of the Treasury to impose countervailing duties on these imported 
products in accordance with section 1303. On January 7, 1976, a 
“Final Negative Countervailing Duty Determination” in the case of 
“Certain Consumer Electronic Products From Japan” was published 
in the Federal Register [41 Fed. Reg. 1298] at the instance of the 
Acting Commissioner of Customs upon the approval of the Acting 
Assistant Secretary of the Treasury. This determination stated that 
“a final determination is hereby made in this proceeding, that . 
no bounty or grant is being paid or bestowed, directly or indirectly, 
within the meaning of section 303, Tariff Act of 1930, as amended 
(19 U.S.C. 1303), upon the manufacturer [sic], production, or exporta- 
tion of certain consumer electronic products from Japan.” 

Plaintiff after giving notice to the Secretary of the Treasury of its 
intention to contest this determination, which notice was duly pub- 
lished in the Federal Register [41 Fed. Reg. 10235], then instituted 
this action for a review of this determination in accordance with the 
provisions of 19 U.S.C.A., section 1516(d), as amended by the Trade 
Act of 1974. Section 1516(d), as amended, empowers this court to 
review, at the instance of American manufacturers, producers, or 


3 Tax exempt status is also accorded to certain other categories of goods, not here pertinent, which are 
sold domestically to or for schools, other educational institutions and educational use, academic research 
organs and academic research use, social welfare institutions and persons engaged in social welfare activities, 


the National Museum, and other persons specified by government ordinance. (Defendant’s cross-motion 
for summary judgment p. 2.) 
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wholesalers, negative countervailing duty determinations made by 
the Secretary of the Treasury under 19 U.S.C.A., section 1303, 
relative to the existence of a bounty or grant on merchandise exported 
to the United States. The motions for summary judgment follow the 
joining of issue in said action. There is no question here but that the 
Japanese commodity tax in issue is either remitted when merchandise 
is exported from Japan if previously paid thereon, or the exported 
merchandise is not subject to the payment of tax. Plaintiff contends 
that the forgiveness of the commodity tax on exportation from Japan 
of the subject electronic products confers a direct or indirect benefit on 
the exportation of such products. Plaintiff argues: 


. . . The Supreme Court and the special customs tribunals have 
repeatedly held that the remission of taxes on exportation con- 
stitutes the conferral of a bounty or grant within the scope of our 
countervailing duty law. The legislative history of section 303 of 
the Tariff Act of 1930, as amended, provides ample support for 
that position. The forgiveness of the commodity tax on the 
exportation of the subject electronic products from Japan is 
clearly a bounty or grant under section 303, and the Secretary of 
the Treasury should be required to direct the assessment of 
countervailing duties to offset the bounty or grant so bestowed. 
[Brief in support of plaintiff’s motion for summary judgment p. 5.] 


Defendant contends that the Japanese commodity tax is not a 
bounty or grant within the meaning of section 1303. Defendant 
argues among other things: 


The historical and legislative background of the countervailing 
duty statute demonstrates that the countervailing duty pro- 
vision was intended to cover only the excessive remission of 
taxes directly related to the imported product. For over 75 years 
the Treasury Department construed the provision as applying 
only to such excessive remissions. Since at least 1951, Congress 
has been well informed of the Treasury’s practice and has con- 
sistently failed to countermand it even though legislative amend- 
ments rendering all tax remissions subject to countervailing duty 
have been considered. Thus, Congress must be deemed to have 
approved the administrative interpretation. [Brief in opposition 
to plaintiff’s motion for summary judgment and in support of 
defendant’s cross-motion for summary judgment p. 4.] 


Section 1303 reads in relevant part: 


(a) Levy of Countervailing Duties—(1) Whenever any 
country, dependency, colony, province, or other political sub- 
division of government, person, partnership, association, cartel, 
or corporation, shall pay or bestow, directly or indirectly, any 
bounty or grant upon the manufacture or production or export 
of any article or merchandise manufactured or produced in 
such country, dependency, colony, province, or other political 


23% 


i) 
to 


00—77—-4 








AS CUSTOMS COURT 


subdivision of government, then upon the importation of such 
article or merchandise into the United States, whether the same 
shall be imported directly from the country of production or 
otherwise, and whether such article or merchandise is imported 
in the same condition as when exported from the country of 
production or has been changed in condition by remanufacture 
or otherwise, there shall be levied and paid, in all such cases, in 
addition to any duties otherwise imposed, a duty equal to the 
net amount of such bounty or grant, however the same be paid 
or bestowed. 
* * * * * * * 
The court agrees with the plaintiff in this case, and concludes that 
as a matter of law the Japanese commodity tax remission or exemp- 
tion in issue constitutes a bounty or grant within the meaning of 
section 1303. As such, plaintiff’s motion for summary judgment is 
granted and defendant’s cross-motion for summary judgement is 
denied. 


Section 1303 has its genesis in section 5 of the Tariff Act of 1897 
which reads: 


That whenever any country, dependency, or colony shall pay 
or bestow, directly or indirectly, any bounty or grant upon the 
exportation of any article or merchandise from such country, 
dependency, or colony, and such article or merchandise is dutiable 
under the provisions of this Act, then upon the importation of 
any such article or merchandise into the United States, whether 
the same shall be imported directly from the country of preduction 
or otherwise, and whether such article or merchandise is imported 
in the same condition as when exported from the country of 
production or has been changed in condition by remanufacture 
or otherwise, there shall be levied and paid, in all such cases, in 
addition to the duties otherwise imposed by this Act, an ad- 
ditional duty equal to the net amount of such bounty cr grant, 
however the same be paid or bestowed. The net amount of all 
such bounties or grants shall be from time to time ascertained, 
determined, and declared by the Secretary of the Treasury, who 
shall make all needful regulations for the identification of such 
articles and merchandise and for the assessment and collection 
of such additional duties. 


In Downs v. United States, 187 U.S. 496 (1903), the Supreme Court 
of the United States held that tax remission is a form of indirect 
bounty within the meaning of section 5 of the 1897 Act. The Downs 
case involved an elaborate scheme of the Russian Government to 
control the production and price of sugar. Exporters of sugar were 
relieved of the ordinary excise tax which would have been payable 
had the sugar been sold domestically, and additionally, they received 
marketable certificates of value for their exports. These certificates 
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could be sold to other sugar producers who would then be free to have 
their surplus sugar reclassified as free sugar and sold in the domestic 
market without the prohibitive tax burden that would otherwise have 
accompanied the sale of surplus. The Supreme Court, addressing 
itself to this scheme stated (p. 515): 

The details of this elaborate procedure for the production, 
sale, taxation, and exportation of Russian sugar are of much less 
importance than the two facts which appear clearly through this 
maze of regulations, viz.: that no sugar is permitted to be sold 
in Russia that does not pay an excise tax of R. 1.75 per pood and 
that sugar exported pays no tax at all. ... When a tax is 
imposed upon all sugar produced, but is remitted upon all sugar 
exported, then, by whatever process, or in whatever manner, or 
under whatever name, it is disguised, it is a bounty upon 
exportation. 

The Downs case was cited almost immediately by the Board of 
General Appraisers for the proposition that tax remission upon ex- 
portation constitutes the conferral of a bounty or grant under the 1897 
Act. See F. W. Myers & Co. v. United States, 6 Treas. Dec. 260, 
264-265, T.D. 24306 (1903). It was also cited for the same proposition 
in Notes on Tariff Revision (1908), a 953-page document prepared for 
the use of the Committee on Ways and Means, U.S. House of Repre- 
sentatives, under the direction of the clerk of the committee, when 
the Congress was considering revision of the 1897 Tariff Act. Thus, 
on page 834 of the notes under the heading Cowntervailing duty, the 
following statement, among others, appears: 


In Downs v. United States, 187 U.S., 496 (1903), it was held 
that the remission of the excise tax imposed on sugar sold in Russia 
granted to the exporter of sugar, which remission is awarded in the 
form of a certificate having a substantial market value, and the 
subject of purchase and sale, is equivalent to a bounty, and such 
sugar when imported into the United States is subject to an 
additional duty equal to the amount of such bounty. [Emphasis 


added.] 
The preface to these notes contains a statement that “That part 
of the work relating to the interpretation of the law by the courts 
and by the Board of General Appraisers has been prepared by 
Thomas J. Doherty, esq., assistant counsel, United States Treasury 
Department... .” 

Section 5 of the 1897 Act was reenacted essentially unchanged as 
section 6 of the 1909 Tariff Act. The words “province or other political 
subdivision of government” were added, by the 1909 Act, thus 
broadening the scope of the statute. Hence, reenactment by Congress 
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of the same language in the aftermath of the Downs decision and on 
the representation made to Congress by so eminent an authority on 
judicial construction as the assistant counsel of the Treasury Depart- 
ment, represents a classical example of congressional ratification of 
the judicial construction put upon this statutory language. Indeed, 
this court said as much in American Express Company v. United 
States, 67 Cust. Ct. 141, 150-151, C.D. 4266 (1971), affirmed without 
reaching this issue, 60 CCPA 86, C.A.D. 1087 (1973), a case involving 
the construction of section 1303 [prior to amendment by the Trade 
Act of 1974] as applied to the practice of the Italian Government in 
its remission of certain internal taxes upon the exportation of trans- 
portation of transmission tower units to the United States. And 
inasmuch as this language has been a part of every United States 
countervailing duty statute dating from 1897, the argument advanced 
by the Treasury Department that the teachings in Downs as to the 
countervailability of tax remission is dicta, is without support. 

In this connection, the court notes that defendant advances the 
argument that Congress did not intend that the scope of section 5 of 
the 1897 Act should be any different than the predecessor statute was 
under the 1894 Act when nonexcessive tax. remission was expressly 
excluded from the countervailing duty measure applied to bounty- 
fed sugar importations (paragraph 182%, Tariff Act of 1894), and 
that the legislative history indicative of such congressional intent 
“apparently had not been brought to the attention of the courts in 
prior cases.” [See footnote 12, defendant’s brief p. 13.] In other words 
defendant implies that the courts in Downs overlooked congressional 
limitations on the countervailing duty statute preserved for the 
1897 Act from the 1894 Act as manifest in congressional debates. 

It is true that the congressional proceedings culminating in section 
5 of the 1897 Act were not a part of the record before the courts in 
Downs. Where the language of a statute is clear there is no need to 
resort to congressional debates to ascertain the intention of Congress. 
There is no indication that the language in section 5 of the 1897 Act 
lacked clarity or that it troubled the courts in any way in that case, 
necessitating resort by the courts to legislative history. And as for the 
congressional debates of the measure to which a large portion of de- 
fendant’s energies have been directed, the Supreme Court had earlier 
warned against misdirection caused by reliance on remarks made 
during congressional debates, and as such, the debates would probably 
not have been considered relevant by the courts in Downs, anyway, 
given the clarity of the language of section 5. In United States v. 
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Trans-Missouri Freight Association, 166 U.S. 290, 318 (1897), the 
Supreme Court noted: 


There is, too, a general acquiescence in the doctrine that de- 
bates in Congress are not appropriate sources of information 
from which to discover the meaning of the language of a statute 
passed by that body. United States v. Union Pacifie Railroad 
Company, 91 U.S. 72, 79; Aldridge v. Williams, 3 How. 9, 24, 
Taney, Chief Justice; Mitchell v. Great Works Milling & Manu- 
facturing Company, 2 Story 648, 653; Queen v. Hertford College, 
3 Q. B. D. 693, 707. 

The reason is that it is impossible to determine with certainty 
what construction was put upon an act by the members of a 
legislative body that passed it by resorting to the speeches of 
individual members thereof. Those who did not speak may not 
have agreed with those who did; and those who spoke might 
differ from each other; the result being that the only proper way 
to construe a legislative act is from the language used in the act, 
and, upon occasion, by a resort to the history of the times when 
it was passed. . . 


But even if congressional debates could have been considered in 
Downs, they would not have changed the results reached by the courts 
in that case. Paragraph 182% of the 1894 Act had expressly excepted 
nonexcessive tax remissions from the specific countervailing duty 
applicable to bounty-fed sugar imports while recognizing tax remis- 
sion to be a form of indirect bounty.‘ And of course, the term ‘‘net 
bounty” as used in the congressional debates on the measure by the 
54th Congress clearly referred to the excess over the actual tax re- 
mitted. But the term “net amount of . . . bounty or grant’’ intro- 
duced into section 5 of the 1897 Act by the 55th Congress is another 
matter. Even in the House version of the countervailing duty measure 
which was passed and sent to the Senate it is to be seen that the House 
moved significantly away from the strictures of the countervailing 
duty provision as passed by the 54th Congress, in proposing alterna- 
tive measures which, if enacted into law would have given the United 
States the option of countervailing the full bounty or just the excess 
bounty above the tax remitted. The House version provided that 
bounty-fed sugar “shall pay, in addition to the foregoing rates, a duty 
equal to such bounty, or so much thereof as may be in excess of any tax 
collected by such country upon such article, or upon the beet or cane 
from which it was produced.” (Emphasis added.) 30 Cong. Rec. 316 
(1897). 


4 But even this exemption was conditional, and, net allowed where the requisite certificate was not 
produced. See T.D. 16641 (1895). 
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On the floor of the House, Representative Adolph Meyer of Loui- 
siana, the center of the cane sugar growing industry in this country, 
after referring to testimony given in committee hearings by sugar 
importers at New York called attention to the full bounty provision 
in the House Bill H.R. 379 as follows (30 Cong. Rec. 317): 


. . . We suggested, wisely, I think, that instead of one-tenth of a 
cent duty upon bounty sugar imported into this country, the 
duty ought to be equal to the bounty. 


And later on in the same speech Representative Meyer opted for 
adoption of the full bounty alternative as follows (80 Cong. Rec. 318): 


In view of this selfish and dangerous policy of Germany, it 
seems to me that we cannot well be too careful in our measures of 
prevention or too energetic in our countervailing duties. Instead 
of imposing upon the sugars of bounty-paying countries a tax 
equal to the excess of such bounty over the tax collected by the 
country of production upon such exported article, or upon the 
beet and cane from which it is produced, it would, I think, be far 
safer to put on and tax the full amount of the bounty that may 
have been given, and leave to the foreign governments the matter 
of adjusting their own taxation and bounties. We do not say to 
them, you shall or shall not impose this tax or this bounty, but 
we do say that when we find your export bounty or other device 
enables you to come here and undersell our own people, we will 
meet you at the shore with a countervailing duty about which 
there shall be no quibbling or mistake. I may add here that the 
less the adjustment of the proper duty is complicated by needless 
questions of computation the simpler will be the duties of the 
customs collector, and the less opportunity afforded for mistakes 
or misconduct. 


The Senate substituted language for the House version which 
later became section 5 following the House accession to the Senate 
amendment. And after the Senate version was introduced through 
the Senate Finance Committee, the term “net bounty” was never 
used in the debates that followed in reference to the Senate proposal. 
On the contrary, the full amount of the German bounty (38 cents 
on refined sugar or 27 cents on raw sugar per hundred weight) was 
referred to by the senators as the ‘export bounty.” See, e.g., 30 Cong. 
Rec. 2204 (remarks of Mr. Gray) (1897); 30 Cong. Rec. 2224 (re- 
marks of Messrs. Caffery, Chandler) (1897); 30 Cong. Rec. 2825 
(remarks of Messrs. Jones, Aldrich) (1897). 

Since it is clear that the Senate debates indicate an intention on 
the part of that body of Congress to reach the full amount of the 
bounty paid under the language it proposed, the term “net amount 
of ... bounty .. .” was obviously intended to apply to nothing 
less than the full amount of the benefit foreign exporters derived from 


li- 
vy; 
ar 
mn 


i 


it 


we OS re ee OCP OY 


we 


CUSTOMS. COURT 53 


their governments. But the Senate didn’t stop here. In addition, it 
introduced the words “grant” and “bestow” for the first time in the 
countervailing duty measure. The Senate was fully aware of the new 
German sugar tax law which was enacted in 1896, and of its increased 
bounties and burdensome consumption tax which it imposed upon 
the consumption of sugar by the German people—a burden which 
drew reactions of disapproval and adverse comment by various 
senators who participated in the debates. The new consumption tax 
amounted to approximately $2.16 per pound. However, sugar ex- 
ported under sugar control was expressly exempt from this tax. Con- 
sequently, one need not have been a sugar expert to appreciate that 
exemption from the consumption tax alone (disproportionately higher 
than the bounties paid) would continue to stimulate exportation of 
sugar surplus from Germany even if the bounties were not paid, and 
thus continue to imperil the then incipient U.S. cane sugar produc- 
tion, unless checked by a countervailing duty measure. 

Hence, it would appear that the new sugar tax levied by Germany 
against its people when sugar was consumed in Germany but excused 
when sugaf was exported from Germany became the catalyst which 
triggered the employment of such sweeping language in the Senate 
countervailing duty proposal. And the words chosen were eminently 
appropriate to reach such tax abatement. As the Board of General 
Appraisers. aptly pointed out with respect to the word “grant” in 
Downs (4 Treas. Dec. 405, T.D. 22984 (1901) at page 408). “While 
it involves the idea of a favor or benefit conferred by the Government, 
sometimes of an exclusive character, it does not necessarily embrace 
the act of appropriating or paying money out of the public treasury. 
Indeed, the word ‘grant,’ in its broad signification, may well include 
the remission of a tax already levied and assessed by the authority 
of Government.” And again, as the Supreme Court said in Nicholas & 
Co. v. United States, 249 U.S. 34 (1919) at page 39: “If the word 
‘bounty’ has a limited sense the word ‘grant’ has not. A word of 
broader significance than ‘grant’ could not have been used.” 

There can be no question then, but that the 55th Congress was 
faced: with a different challenge than that which confronted the 
54th Congress, and as a consequence, responded to it with equally 
different legislation. As stated by the former clerk of the House 
Committee on Ways and Means in Notes on Tariff Revision, supra at 
page 834 with respect to section 5 of the 1897 Act, “This section was 
a new departure in tariff legislation io 
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There are other contentions advanced by the Government in con- 
nection with additional legislation enacted by Congress and interna- 
tional commitments of the United States involving policy decisions 
which do not supersede the acts of Congress. The court finds that the 
matters dealt with in these contentions do not temper the mandatory 
character of the countervailing duty statute in issue or illuminate the 
congressional intent underlying its enactment. 

With respect to the Government’s contention concerning the United 
States’ commitment under Article VI(4) of Part II of the GATT,’ it 
must be pointed out here that this contention has previously been 
considered and rejected by the courts. In American Express Company 
v. United States, supra at page 152, this court said with respect to 
this argument: 

. GATT is a trade agreement, which if in conflict with a law 
of Congress [19 U.S.C. A. § 1303], must yield to the latter. 
And our appeals court went even further in that case in regard to this 
argument when it said [60 CCPA at page 97, footnote 14]: 


That holding finds support not only in the reasoning of the 
Customs Court that a law of Congress prevails over a trade 
agreement but also in the fact that the United States undertook 
Part II of the GATT, which includes Article VI(4), ‘““* * * to 
the fullest extent not inconsistent with existing legislation.” 
Protocol of Provisional Application of the GATT, 61 Stat. A2051 
(1947). 

Thus, it become readily apparent that although our countervailing 
duty statute [section 1303] speaks in more general terms of bounties 
and grants whereas the countervailing duty provision contained in 
Article VI(4) of Part II of the GATT refers specifically to exemption 
from or refund of taxes, the GATT’s inconsistency “with existing 
legislation,’ has been determined by the construction put upon the 
statutory terms “bounty” and “grant” by the Supreme Court of the 
United States in Downs v. United States, supra, in holding that tax 
abatement or remission comes within the meaning of those terms. 
The court does find it somewhat incongruous for defendant, while 
insisting that Congress did not intend that tax remission be counter- 
vailed under section 5 of the 1897 Act and that the Supreme Court did 
not so construe that statute in Downs, to assert in its brief (p.15): “Of 
course, when the taxes are not directly related to the imported 


5 This provision expressly prohibits contracting parties from levying countervailing duties against each 
other’s products to offset export bounties aiding their exportation where the bounties are in the form of tax 
remissions or tax exemptions; and the Government maintains that such contractual obligation is binding 
on the United States. 
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product . . . their remission constitutes the bestowal of a bounty 


or grant upon the exportation of the product.” 

The defendant represents that it has had a long standing ad- 
ministrative interpretation of the countervailing duty statute which 
permits it to determine when in its judgment a bounty or grant is 
excessive and thus should be countervailed. This administrative 
interpretation is in conflict with the decisions of the Supreme Court 
of the United States construing the countervailing statute, and must 
yield. 

The Secretary of the Treasury, in administering the counter- 
vailing duty statute, must discharge his responsibility in accord with 
the congressional intent in that statute as interpreted by the Supreme 
Court of the United States. 

The language of section 1303 is abundantly clear, having been 
construed by the courts in decisions which in turn have been approved 
by Congress. Generally, the scope of the statute has been held by the 
courts to be extremely broad; specifically, the statute has been held to 
embrace remissions of indirect taxes on exportation. 

It is a familiar rule that long-established administrative 
practice is determinative only when the meaning of the statute 
is doubtful. Pittsburgh Plate Glass Co. v. United States, 2 Ct. 
Cust. Appls. 389, T.D. 32162. . Therefore, an administrative 
practice in plain ‘violation of the terms of the statute cannot be 
urged as determining the construction that should be given to it. 
[United States v. Jules Raunheim (Ine.) et al., 17 CCPA 425, 
431 (1930).] 

See also: Federal Radio Commission v. Nelson Bros. Co., 289 
U.S. 266, 278 (1933); Federal Power Commission v. Pacific Power & 
Light Co. et al., 307 U.S. 156, 160 (1939); Federal Communications 
Commission v. Pottsville Broadcasting Co., 309 U.S. 134, 145 (1940). 

Admittedly a decision adverse to either party will have certain 
effects upon domestic industry and labor. It has been ruled that this 
court does not have equity jurisdiction, and it would be inappro- 
priate for the court to go beyond the statute governing the issue 
before it and attempt to balance the equities between industry and 
labor. Also, if this court were empowered to wade into the uncertain 
waters of foreign policy it might yield to the tempting protestations 
of defense counsel and assume the risk of making a determination 
in this area, but this is an area reserved to the executive and legislative 
branches of the Government. 

The Japanese commodity tax involves the remission of an indirect 
tax and, as such, is countervailable under section 1303. 

Judgment will be entered in accordance with this opinion. 
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Newman, Judge, concurring: While I join in the opinion of Judge 
Richardson, which concludes that the remission of the commodity 
tax on the exportation of the subject Japanese consumer electronic 
products * constitutes the bestowal of a bounty or grant under our 
countervailing duty law, I add this concurring opinion to that of 
Judge Boe to elaborate on my views concerning the pivotal issues 
raised in the briefs of the parties. 

We are confronted with an issue of grave import affecting a broad 
spectrum of this nation’s international trade, as well as a substantial 
segment of the domestic industry in the United States. According 
to former Assistant Secretary of the Treasury David R. Macdonald, 
the remission of indirect (viz., consumption) taxes “is a universal 
practice, and one in which this Country engages, also! ” ? Moreover, 
Japan is one of the most important trade partners of the United 
States, and indeed is our second largest market for exports. Hence, 
it is needless to say that the United States has a vital and continuing 
interest in a harmonious trade relationship with Japan and its ex- 
porting community. 

The United States has had a general countervailing duty statute 
since the Tariff Act of 1897,3 and importers have always been ac- 
corded the right to a judicial review of countervailing duty assess- 
ments by the Treasury Department. However, it was not until the 
amendment of section 516 of the Tariff Act of 1930 by sections 321 (f) (1) 
and 331(b) of the Trade Act of 1974, Public Law 93-618 (1975), that 
American producers could obtain judicial review of a negative counter- 
vailing duty determination by the Secretary of the Treasury.‘ This 


! These products include: television receivers, radio receivers, radio-phonograph combinations, radio- 
television-phonograph combinations, radio-tape recorder combinations, record players and phonographs 
complete with ampiifiers and speakers, tape recorders. Tape players, and color television picture tubes. 

2 Press briefing on October 20, 1975 by David R. Macdonald, former Assistant Secretary, Enforcement 
Operations and Tariff Affairs, on rejections of petitions in steel countervailing duty cases; transcript of 
proceedings, page 9, annexed to plaintiff’s reply brief as an exhibit. 

3 Predecessor countervailing duty provisions in the Tariff Acts of 1890 and 1894 were limited in their 
application to certain sugar imports. 

4 See United Statcs v. Hammond Lead Products, Inc., 58 CCPA 129, C.A.D. 1017, 440 F. 2d 1024 (1971), cert. 
denied 404 U.S. 1005 (1971), reversing a decision of the Customs Court, First Division, Hammond Lead 
Products, Inc. v. United States, 63 Cust. Ct. 316, C.D. 3915, 303 F. Supp. 460 (1989). The appellate court’s 
decision in Hammond Lead was nullified by Congress in the 1974 Trade Act amendment to section 516, 
Tariff Act of 1930. The report of the Ways and Means Committee explains the purpose of the amendment 
(H.R. Rep. No. 93-571, 93d Cong., 1st Sess. 76 (1973)): 

Section 331(b) of the bill would amend subsections (a), (b), and (c) of section 516 of the Tariff Act of 
1930, as amended (19 U.S.C. 1516), to provide for judicial review of negative countervailing duty deter- 
minations by the Secretary of the Treasury. The amendment was necessitated by a 1971 decision of the 
Court of Customs and Patent Appeals (United States v. Hammond Lead Products, Inc., 58 CCPA 129. 
C.A.D. 1017), which held that judicial review of negative countervailing duty determinations was not 
available to domestic producers. Your committee is concerned that this decision might adversely affect 
the ability of American producers to obtain meaningful relief under the countervailing duty law, and 
believes that the amendment is also warranted, equitably, because American producers have a right to 
judicial review in the customs courts of other customs determinations involving duty assessments, and 
importers are entitled to judicial review of the actual assessment of countervailing duties. 
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civil action is the first presented for decision under the court’s ex- 
panded jurisdiction under section 516, as amended. In overriding the 
Secretary’s negative determination, and directing the imposition of 
countervailing duties on the subject Japanese exports, this court is 
not oblivious to the possible ramifications concerning this country’s 
trade relations with Japan.’ However, the proper exercise of our judicial 
function requires that we interpret and apply the law unrestrained by 
extra-legal considerations more appropriately addressed to legislative 
policy. Predicated upon the broad, explicit, and mandatory terms of 
section 303, as amended, the clear intent of Congress and the un- 
equivocal judicial construction of the statute by the Supreme Court, 
I agree with the conclusion that the commodity tax exemption or 
rebate on exportation of the involved electronic products from Japan 
constitutes the payment or bestowal of a bounty or grant subject to 
countervailing duties. 


LEGISLATIVE History 


Defendant heavily relies upon the legislative history of the counter- 
vailing duty provisions in the Tariff Acts of 1890, 1894 and 1897, 
contending such history demonstrates that nonexcessive tax re- 
missions (i.e., refunds or rebates not exceeding the taxes paid by the 
producer to the foreign government) were not within the contemplation 
of Congress, and thus are excluded from the statute. 

In the 1890 and 1894 provisions cited by defendant,® countervailing 


duties were applicable only to importations of certain sugar. The 
1894 statute contained a proviso which relieved an importer of the 
countervailing duty if he produced a certificate from the government 
of the country of exportation to the effect that no indirect bounty 
was received upon the sugar “‘in excess of the tax collected upon the 
beet or cane from which it was produced’’, and that no direct bounty 
had been or was to be paid. 

Unlike the countervailing duty provisions in the Tariff Acts of 
1890 and 1894 (which were applicable only to sugar), section 5 of 
the Tariff Act of 18977 generalized the countervailing duty concept, 
and made additional duties applicable to all dutiable importations. 
Further, there was no exception made in the 1897 statute for non- 
excessive tax remissions similar to the proviso included in the 1894 


5 In this connection see: Butler, Countervailing Duties and Export Subsidization: A Re-emerging Issue in 
International Trade, 9 Va. J. of Int’l. 82, 147-148 (1969). 

6 Schedule E (sugar schedule) , paragraph 237, Tariff Act of 1890, 26 Stat. 567, 584; schedule E (sugar sched- 
ule), paragraph 18214, Tariff Act of 1894, 28 Stat. 509, 521. 

730 Stat. 151, 205. 
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sugar schedule provision. This 1897 generalized countervailing duty 
law was carried over (with certain amendments not pertinent here) 
into the subsequent Tariff Acts of 1909, 1913, 1922 and 1930.8 

Predicated upon congressional debates and various fragments of 
legislative history, defendant strenuously argues that the 1897 counter- 
vailing duty provision, although couched in general terms, was 
principally intended to compensate for the export bounty system 
employed by Germany in connection with sugar exports; that Con- 
gress was aware that the German government did not collect an 
internal consumption tax on exported sugar, but nevertheless was 
concerned only with countervailing the so-called ‘‘net bounties” paid 
to German exporters of sugar, viz., bounties paid in excess of the 
amount which the exporter was required to pay the German govern- 
ment; that the proviso portion of the 1894 countervailing duty statute 
shows that the 1897 law was designed only to compensate for the 
German system of providing for a net bounty; and that the 1897 
generalized countervailing duty statute was not intended to change 
this net bounty concept or to impose a countervailing duty due to the 
failure of Germany to collect an internal consumption tax on exported 
sugar. 

In short, defendant’s position is that the legislative history of the 
1894 and 1897 countervailing duty provisions shows that an excessive 
tax remission directly related to the exported product was the type of 
indirect bounty or grant which was of principal concern to Congress; 
and that in utilizing the term “net amount” in section 5 of the 1897 
Act, Congress intended thereby to express and incorporate the exces- 
sive refund concept of the proviso contained in paragraph 182% of 
the 1894 statute. 

I see nothing in the legislative history relied upon by defendant 
which is persuasive that by using the term “net amount” in the 
generalized 1897 countervailing duty provision Congress intended to 
continue the exception in the proviso of the 1894 law for nonexcessive 
tax remissions. While the legislative history cited by defendant indi- 
cates that sugar bounties paid by Germany were of major concern to 
Congress when the bill which became the Tariff Act of 1897 was 
debated, Congress nevertheless generalized the countervailing duty 
provision so that it was no longer specifically addressed to importations 
of sugar (or any other product) nor specifically addressed to indirect 
bounties in the form of excessive tax remissions. Looking at the new 
broad and inclusive language of the 1897 statute as a whole, Congress 


§ Section 6, Tariff Act of 1909, 36 Stat. 11, 85; paragraph E, Tariff Act of 1913, 38 Stat. 114, 193; section 303, 
Tariff Act of 1922, 42 Stat. 858, 935; section 303, Tariff Act of 1930, 46 Stat. 590, 687. 
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encompassed therein all dutiable products,® and any bounty or grant, 
direct or indirect, however the same be paid or bestowed, with duties 
to be assessed ‘in all such cases’’. Accordingly, I am not persuaded that 
by merely inserting the term ‘net amount” in the 1897 statute Con- 
gress intended to resurrect the proviso in the 1894 sugar schedule 
provision or to exclude indirect bounties in the form of a tax exemption 
or ‘“‘nonexcessive”’ rebate. 


JUDICIAL CONSTRUCTION 





In United States v. Passavant, 169 U.S. 16 (1898), the effect of a 
tax rebate on the dutiable value of certain goods exported from 
Germany was considered by the Supreme Court. Although counter- 
vailing duties were not involved in the case, Chief Justice Fuller’s 


economic analysis of the German tax rebate scheme is illuminating 
(169 U.S. at 22-23): 


The certificate of facts states that the German duty is im- 
posed on merchandise when “‘sold by the manufacturers thereof 
for consumption or sale in the markets of Germany; and “‘is 
collected when the finished product goes into consumption in 
Germany.” As the tax accrues when the manufacturer sells, his 
wholesale price includes it, and the purchaser who buys these 
cotton velvets in wholesale quantities in the German markets 
pays a price covering the tax, and that is the price for the mer- 
chandise when bought and sold in those markets. 


Doubtless, to encourage exportation and the introduction of German 
goods into other markets, the German government could remit, or 
refund the tax, pay a bonus, or allow a drawback. 


And it is found that in respect of these goods when “purchased 
in bond, or consigned while in bond, for exportation to a foreign 
country, this duty is remitted by the German government, and 
is called ‘bonification of tax,’ as distinguished from being refunded 
as a rebate.’”’ The use of the word “‘bonification” does not change 
the character of this remission. /t is'a special advantage extended 
by government in aid of manufactures and trade, having the same 
effect as a bonus or drawback. To use one of the definitions of draw- 
back, it is “‘a device resorted to for enabling a commodity affected 
by taxes to be exported and sold in the foreign market on the same 
terms as if it had not been taxed at all.” [Emphasis added.] 


Passavant was cited by the Supreme Court in two landmark deci- 
sions construing the scope of the 1897 general countervailing duty 


® Section 331 of the Trade Act of 1974 made the countervailing duty law applicable, under certain cireum- 
stances, to duty-free imports for the first time in the law’s history. 
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statute, which is the progenitor of section 303, as amended: Downs 
v. United States, 187 U.S. 496 (1903); and Nicholas & Co. v. United 
States, 249 U.S. 34 (1919). These decisions have been discussed in the 
opinions of my colleagues, and it is unnecesssary to further elaborate 
upon them here. Suffice it to state that the Supreme Court has 
unequivocally enunciated that the rebate or remission of a tax on 
exported products where such taxes have been imposed on a domestic 
sale in the country of exportation constitutes a bounty or grant under 
the countervailing duty statute.’? Defendant, on the other hand, 
is unable to cite any decision which holds that a nonexcessive tax 
remission upon exportation is not a bounty or grant under the 
statute. 

After the Downs decision, the countervailing duty provision was 
periodically reenacted by Congress, but was never amended to 
except tax remissions from its ambit. Fundamentally, such repeated 
reenactments without excepting tax remissions is significantly indic- 
ative of a congressional intent to approve the judicial construction 
of the countervailing duty statute. United States v. D. H. Grant & 
Co., Inc., 47 CCPA 20, C.A.D. 723 (1959); United States v. Loffredo 
Bros., 46 CCPA 63, C.A.D. 697 (1958) ; United States v. Astra Trading 
Corp., 44 CCPA 8, C.A.D. 627 (1956). 


ADMINISTRATIVE PRACTICE 





Citing a number of published decisions of the Secretary of the 
Treasury dating back to 1898" and other official actions, defendant 
contends that ‘‘the Department of the Treasury has consistently and 
uniformly interpreted the countervailing duty statute from its in- 
ception as not including within the terms ‘bounty or grant’ a remission 


10 The Downs and Nicholas decisions have been cited and followed by the Customs Court in two counter- 
vailing duty cases involving tax remission schemes: Hammon Lead Products, Inc. v. United States, supra, 
63 Cust. Ct. 316, rev’d on jurisdictional grounds, United States v. Hammon Lead Products, Inc., supra, 58 
CCPA 129, cert. denied 404 U.S. 1005 (1971); and American Express Company v. United States, 67 Cust. Ct. 
141, C.D. 4266 (1971), aff’d on other grounds, 60 CCPA 86, C.A.D. 1087, 472 F. 2d 1050 (1973). 

11'T.D. 19321, 1 Synopsis of Dec. 696 (1898); T.D. 19729, 2 Synopsis of Dec. 157 (1898); T.D. 20407, 2 Synopsis 
of Dec. 996 (1898); T.D. 34466, 26 Treas. Dec. 825 (1914); T.D. 42895, 54 Treas. Dec. 101 (1928); T.D. 43634, 
56 Treas. Dec. 342 (1929); T.D. 49355, 73 Treas. Dec. 107 (1938). 

Respecting “long-established administrative practice’ as it bears on the construction of tariff laws, see 
Judge Lane’s opinion in Commonwealth Oil Refining Company v. United States, United States v. Common- 
wealth Oil Refining Company, 60 CCPA 162, C.A.D. 1105, 480 F. 2d 1952 (1973). 
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or refund of taxes which does not exceed the taxes actually imposed.”’” 
Further, defendant asserts that Congress has been well informed 
concerning Treasury’s practice since at least 1951, and therefore 
“must be deemed to have approved the administrative interpretation 
of the eountervailing duty statute’. 

Plaintiff does not dispute the existence of the administrative prac- 
tice relied on by defendant, but urges that the administrative inter- 
pretation is entitled to no weight in view of Downs and Nicholas. 
Plaintiff also denies any congressional approval of the Treasury’s 
practice. 

I find defendant’s reliance upon its administrative construction 
and the asserted congressional ratification thereof to be misplaced 
in the instant case for the following reasons: 

First, the Treasury’s administrative practice has been, and pre- 
sently is, in direct conflict with the teachings of Downs and Nicholas. 
Fundamentally, where decisions of the Supreme Court and an admin- 
istrative practice are in conflict, it is the decisions rather than the 
practice which Congress must be presumed to have ratified when 
reenacting the statute. Cf. Atalanta Trading Corp. v. United States, 
32 Cust. Ct. 19, C.D. 1574, aff'd 42 CCPA 90, C.A.D. 577 (1954); 
United States v. Douglas & Berry, 6 Ct. Cust. Appls. 100, T.D. 35342 
(1915). See also: United States v. Bassichis Co., 16 Ct. Cust. Appls. 
410, T.D. 43133 (1928) (legislative approval of judicial interpretation 
and administrative practice distinguished). 

Second, when Congress considered the proposed Customs Simplifi- 
cation Acts of 1950 (H.R. 8304, 81st Cong., 2d Sess.) and 1951 (H.R. 
1535, 82d Cong., Ist Sess.),!° the Treasury Department attempted to 





12In Executive Branch GATT Studies, Senate Committee on Finance, 93d Cong., 2d Sess. (1974), Congress 
was informed (pages 11-12): 

Under administrative precedents dating back to 1897, the Treasury Department has generally not 
construed the rebate, remission or exemption on exports of ordinary indirect taxes (consumption taxes on 
goods) to be a “bounty or grant’’ within the meaning of our countervailing duty statute (Section 303, 
Tariff Act of 1930; 19 U.S.C.A. 1303). These precedents have been applied as a general rule with regard 
to all consumption taxes on goods. The precedents are based on the principle that, since exports are 
not consumed in the country of production, they should not be subject to consumption taxes in that 
country. The theory has been that the application of countervailing duties to the rebate of consumption 
taxes would have the effect of double taxation of the product, since the United States would not only 
impose its own indirect taxes, such as Federal and state excise taxes and state and local sales taxes, 
but would also collect, through the use of the countervailing duty, the indirect tax imposed, by the ex- 
porting country on domestically consumed goods. 

The Treasury Department has not applied these precedents to tax “‘rebates’’ in excess of taxes col- 
collected on the exported product. If, for example, the foreign exporter has paid $1 in excise taxes on a 
product he ‘exports to the United States but receives a rebate of $1.20 on exportation, under long- 
established administrative precedents’ of the Treasury Department the imported merchandise would 
be subject to a countervailing duty of $0.20. 

i3 H.R. 1535 was replaced by H.R. 5505, 82d Cong., Ist Sess, (1951). 
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persuade Congress to amend the countervailing duty law to provide 
that the exemption or refund of taxes on goods exported to the United 
States would not be countervailable. The Department’s proposed 
legislation provided as follows: 

Src. 2 

* * x: * % * * 

(c) * * * The exemption of any exported article or merchan- 
ise from a duty or tax imposed on like articles or merchandise 
when destined for consumption in the country of origin or ex- 
portation, or the refunding of such a duty or tax, shall not be 


deemed to constitute a payment or bestowal of a bounty or grant 
within the meaning of this section. 


The purpose of the proposed amendment and Treasury’s rationale 
in seeking an amendment of the countervailing duty statute were 
expressed in the Department’s analyses, which reported the following 
(Analysis of Customs Simplification Act of 1950, 5; Analysis of the 
Customs Simplification Act of 1951, 5): 

* * * Subsection (c) would also add a provision that counter- 
railing duty shall not be levied because of the ordinary remission 
or refund of taxes and duties allowed on exportation by most na- 
tions, including the United States. Under the existing adminis- 
trative interpretation of section 303 of the Tariff Act, counter- 
vailing duty is not imposed in such situations, but some judicial 
comments on the statutes do not make it clear that the courts 
would consider such duty or tax exemptions as outside the scope 
of the countervailing duty provision. The proposed amendment 
eliminates the possibility of rulings in conflict with the adminis- 
trative practice which has been followed for over 50 years. 

Congress carefully considered, but rejected the Treasury’s proposed 
amendment, despite the Department’s statement that the proposed 
amendment would conform the countervailing duty statute to the 
administrative interpretation and practice." It is apparent, then, 
that Congress could have, but declined to, nullify the Supreme 
Court’s interpretation of the countervailing duty statute insofar as 
tax remissions are concerned. A reasonable conclusion from the con- 
gressional rejection of the Treasury’s proposed amendments in 1950 
and 1951 is that Congress was satisfied with the way it had earlier 
written the statute, and approved of the Supreme Court’s construc- 
tion of the law. 

Third, when Congress was considering what was to become the 
Trade Act of 1974, Public Law 93-618 (1975), Treasury’s practice 


4 Treasury’s proposal to amend the countervailing duty statute to require a finding of injury, so as to 
conform our statute with the GATT rule on countervailing duties, was similarly rejected. 
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under section 303 of applying a “directly related” test to tax remis- 
sions was brought to Congress’ attention. The executive branch 
proposed an amendment to section 203 of the Antidumping Act of 
1921, 19 U.S.C. § 162 (purchase price),!° and explained its purpose as 
follows (Committee on Ways and Means, U.S. House of Representa- 
tives, Press Release and Other Material Relating to the Administration 
Proposal Entitled the ‘‘Trade Reform Act of 1973’? Transmitted to the 
Congress on April 10, 1973, 93d Cong., 1st Sess. 89-90 (1973)): 

The second amendment deals with the treatment of certain 
types of tax rebates in computing purchase price. The amend- 
ment would conform the standard in the Antidumping Act to the 
standard under the countervailing duty law, thereby harmonizing 
tax treatment under the two statutes. With the amendment, no 
adjustment to the advantage of the foreign exporter would be 
permitted for indirect tax rebates unless the direct relationship 
of the tax to the product being exported, or components thereof, 
could be demonstrated. 


The Treasury Department considers rebates or remissions of 
taxes not directly related to an exported product or its components 
as being bounties or grants within the meaning of the counter- 
vailing duty law. Under the Antidumping Act, Treasury is 
required in its calculation of purchase price to add back to the 
price at which merchandise is sold to the United States “the 
amount of any taxes imposed in the country of exportation upon 
the manufacturer, producer, or seller, in respect to the manu- 
facture, production, or sale of the merchandise, which have been 
rebated, or which have not been collected, by reason of the exporta- 
tion of the merchandise to the United States.” The “adding 
back” of such taxes under the Antidumping Act would have the 
effect of reducing or eliminating any dumping margins that may 
exist. The language of the Antidumping Act “‘in respect to the 
manufacture, production or sale of the merchandise” is somewhat 
broader than the standard applied to tax rebates under the 
countervailing duty law (directly related to the exported product 
or its components) and could result in inconsistency of treatment 
of tax rebates under the two laws. 


Although Congress adopted the proposed amendment to section 203 
of the Antidumping Act (see section 321 of the Trade Act of 1974), 
significantly the House Ways and Means Committee pointed out 
(H.R. Rep. No. 93-571, 93d Cong., 1st Sess. 69 (1973)): 


18 “Tt should be kept in mind that the Countervailing Duty Law and the Antidumping Statute are 
opposite sides of the coin. The former deals with subsidized imports entering this country; the latter deals 
with imports being sold at less than fair value in this country (meaning imports that are sold here at less 
than they are sold for in the country of export).”” King, Cowntervailing Duties—An Old Remedy with New 
Appeal, 24 Bus. Law. 1179, 1181 (1969). 


233-200—T77 5 














CUSTOMS: COURT 


* * * The amendment would conform the standard in the Anti- 
dumping Act to the standard under.the countervailing duty law, 
thereby harmonizing tax treatment under the two statutes, 
However, your committee, in recommending this amendment, 
does not. express approval or disapproval of the standard em- 
ployed by the Treasury Department in administering the cownter- 
vailing duty law with regard to the treatment under that law of 
rebates:or remissions of direct and. indirect taxes. 
The Senate Finance Committee adopted a-similar stance in its report 
(S. Rep. No. 93-1298, 93d Cong., 2d Sess. 172° (1974): 


* * * The standard in the proposed amendment. parallels. that 
standard: employed by the Treasury Department under the 
countervailing duty law in determining whether tax rebates and 
remissions constitute bounties or grants. However the Com- 
mittee, in recommending. this amendment, does not express 
approval or disapproval of that: Treasury practice. 

Consequently, the short of, the matter’ is that Congress has not 

ratified the Treasury’s practice under the countervailing duty law. 


INTERNATIONAL UNDERSTANDING 


Pursuant to Article VI(4) of the General Agreement on Tariffs and 
Trade (GATT), the imposition of countervailing duties is prohibited 
“by reason of the exemption of such product. from duties or taxes 
borne by the like preduct. when destined for consumption in the 
country of ‘origin or exportation, or by reason’ of the refund of.such 
duties or taxes.’’ * The effect of Article VI(4) of the GATT is that 
the rebate or remission of indirect taxes (i.e., consumption: taxes) is 
exempted from countervailing duties, whereas the remission or rebate 
of direct taxes (ie, income taxes) is subject to countervailing duties. 
See: Marks and Malmgren, Negotiating Nontariff Distortions to Trade, 
7 Law & Pol. Int’l Bus. 327, 351 (1975) ; King, Countervailing Duties— 
An Old Remedy With New ‘Appeal, 24 Bus. Law. 1179, 1185-86 (1969). 

Defendant urges that “{a] construction of the term ‘bounty or 
grant’ so as to exclude the remission of the Japanese commodity tax 
is consistent with international understandings”. 

When the United States and other signatories ac¢eded to GATT, 
they agreed to undertake Part II thereof (which includes Article 
VI(4)) “* * * to the fullest extent not inconsistent with existing 
legislation”. (Emphasis added.) ‘Protocol of Provisional Application of 


18 Also, Ad Article XVI of Annex IT, added to the GATT in 1955, further clarifies the rule as follows: “The 
exemption of an exported product from duties or taxes borne by the like product when destined for domestic 
consumption, or the remission of such duties or taxes in amounts not in excess of those which have accrued, 
shall net be deemed to be a subsidy”’. 


*& 
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the GATT, 61 Stat. A2051 (1947).!7 Unlike the GATT our counter- 


vailing duty law contains no exception for exemptions from or rebates 
of taxes—direct or indirect. Therefore, Article VI(4) of the GATT 
is inconsistent with the preexisting countervailing duty law, and must 
yield to the statute. Moreover, GATT could not in any event modify 
or rescind an existing act of Congress (viz., section 303), as Congress 
never delegated any authority to the executive branch to amend the 
countervailing duty law. See American Express Company v. United 
States, 67 Cust. Ct. 141, 152, C.D. 4266 (1971), aff'd 60 CCPA 86, 
97 (footnote 14), C.A.D. 1087, 472 F. 2d 1050 (1973). 

Additionally, it is noted that economists and legal commentators 
have increasingly challenged the economic underpinnings for the 
administrative adherence to the distinction between remissions of 
direct and indirect taxes. The administrative policy distinguishing 
between remissions of direct and indirect taxes is explained by defen- 
dant in its brief in opposition to plaintiff’s motion (pages 41-42): 


The non-countervailing of non-excessive remissions of taxes 
directly related to the imported product is based on the principle 
that since exports are not consumed in the country of production, 
they should not be subject to consumption taxes in the country 
of production. This leaves the importing country free to impose 
its taxes on the imported sieges. Otherwise, the same 
oe would be subject to double taxation on its consumption, 

rst in the manufacturing country, then in the importing country. 
The different treatment of different types of taxes rests further 
on the long-standing assumption that certain so-called indirect 
taxes (those levied directly on the sale of products, such as 
excise, sales, and turnover taxes and only indirectly on income 
or profits) are shifted forward to the ultimate consumer, while 
so-called direct taxes (those levied directly on income or profit 
rather than on products) are absorbed by the producer, i.e., are 
shifted backward and do not affect the price of the product sold 
to the consumer. The general assumption, in international trade 
treatment, is that the indirect taxes (which affect the sales price) 
should be levied in the country of sale of the product while the 
direct taxes (which do not affect the sales price) should be levied 
in the country where the product is produced. [Footnote omitted.] 
By the same token, it is the almost universal assumption that the 
exemption of an article from a general consumption tax in the 
country of manufacture gives no incentive to the manufacturer 
to seek the foreign market as opposed to the domestic. 


1 This provision is commonly referred to as the ‘‘grandfather clause’’s 
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Jt is.emphasized that the foregoing quotation is accepted as an ex- 
planation of Treasury’s position but not as a justification. 

In'a paper for the Twenty-First Aunual Conference of the Canadian 
Tax Foundation, Toronto, November 20, 1968, former Assistant 
Secretary of the Treasury John R. Petty stated: *® ee 


Modern economic theory suggests that the distinction implicit 
in the GATT treatment of direct and indirect taxes is an extreme 
and arbitrary assumption which does not stand the test of 
economic reality. While economists and businessmen may dis- 
agree on the extent of the forward shifting of indirect and direct 
taxes, they do ‘agree that the extreme assumptions which, are 
necessary to make the present GATT rules trade neutral are 
an inadequate approximation of reality. Therefore, a border 
adjustment equivalent to the full internal indirect tax tends to 
stimulate exports’ and provide protection against imports. In 
brief, the present provisions of GATT divert trade and thereby 
disadvantage countries such as the United States and Canada 
which rely primarily on direct taxes. [Footnotes omitted.] 


Marks and Malmgren, in their article cited swpra, commented 
(7 Law & Pol. Int’l Bus. at 351): 


Under GATT Article V1I(4), any rebates, upon exportation, 
of direct taxes, e.g., income and social security taxes, are im- 
pliedly Sie while rebates of indirect taxes are not 
countervailable. The Treasury, in its administrative actions, 
has followed the GATT rules. The GATT distinction between 
rebates of direct and indirect. taxes was established at a time 
when most economists made the working assumption that 
indirect taxes are fully passed on to the consumer, while direct 
taxes are not. Following this rationale, the GATT, with the 
concurrence and drafting assistance of the U.S. negotiators, 
provided for different treatment of rebates of direct, as,,con- 
trasted with indirect, taxes, 


Most economists now appear to be more cautious in accepting 
this working assumption. There seems little doubt that indirect 
taxes frequently are not passed fully through to the consumer, 
while direct taxes often are’ partially or fully passed on. The 
incidence. of taxation often depends on whether there exists a 
buyers’ or sellers’ market, expressed by the relative elasticity 
of demand or supply of the product under consideration, rather 
than whether the tax is direct or indirect. No definitive quantita- 
tive study has been found describing the extent to which direct 


and imdirect taxes are, or are not, passed through. [Footnotes 
omitted.] ‘ 


18 A copy of this paper was submitted as ah exhibit annexed to plaintiff’s reply brief. 
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See also: The Michelin Decision: A Possible New Direction for U.S. 

Countervailing Duty Law, 6 Law & Pol. Int’1 Bus. 237, 246-47 (1974); 
Rosendahl, Border Tax Adjustments: Problems and Proposals, 2 Law & 
Pol. Int’l Bus. 85, 88-98 (1970); Feller, Mutiny Against the Bounty: 
An Examination of Subsidies, Border Tax Adjustments and the Re- 
surgence of the Countervailing Duty Law, 1 Law & Pol. Int’l Bus. 17, 
50-54 (1969); The United States Submission on Border Tax Adjust- 
ments, February 16, 1966, to Working Party No. 4 of the Council on 
Border Tax Adjustments, Organization for Economic Co-operation 
and Development (copy annexed to plaintiff’s reply brief as an ex- 
hibit) ; King, Countervailing Duties—An Old Remedy with New Appeal, 
supra, at 1188-90. 

Indeed, the Treasury Department itself has publicly conceded that 
no distinction should be made between remissions of direct and in- 
direct taxes in enforcement of the countervailing duty law. At a press 
briefing: in connection with the. rejection of countervailing duty peti- 
tions filed by United States Steel Corporation, former Assistant Secre- 
tary of the Treasury Macdonald stated that in determining whether 
there is a ‘‘subsidy”’ on export due to the remission of the value-added 
tax “{t]here is a distinction, in this area, that has been.adopted and 
maintained by the Treasury Department, and that is reflected in the 
GATT—in our General Agreement on Tariff and Trade—between 
‘direct’ taxes and ‘indirect’ taxes’. Continuing, Mr. Macdonald 
stated: 

The Treasury Department has consistently followed this 


distinction and has, in the past, countervailed against the re- 
mission of direct taxes. 


Okay. Having made that distinction, I just want to make this 
additional point: The fact that we have not found the remission 
of value-added taxes to be a bounty or grant within the meaning 
of our law, does not mean that the United States Government 
is wild about other taxes of this sort. In fact, if there was one 
thing that was quite persuasive in the petition filed. by U.S. 
Steel, it was their economic argument that, in fact, there should 
be no distinction between direct and indirect tazes. 


We believe that, while we are making this decision in consonance 
with our prior precedents—we believe that this is a subject 
which requires very serious negotiations because thé distinction 
between so-called ‘direct’? taxes and so-called “‘indirect’’ tares, 
economically speaking, may well be chimerical. [Emphasis added 
in part.] 

Okay. Any questions? 


* * * ok a * x 
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MEMBER OF THE Press: Is the Treasury now tinkering with 
changing the direct and indirect [tax distinction], and considering 
it as one? 

Secretary Macponatp: I think it is fair to say that the 
United States Government is in favor of changing it.” 


In sum, I have determined that the direct-indicect tax dichotomy 
(and the discredited underlying tax shifting assumptions) upon which 
the Treasury’s administration of the countervailing duty law has 
been premised has no economic or legal justification. 


NONEXISTENCE OF GENUINE ISSUE OF 
Fact ConcERNING Economic BENEFITS 
or Tax REBATING TO JAPANESE EXPORTERS 


Finally, defendant contends there is a genuine issue of fact pre- 
cluding summary judgment concerning certain economic benefits of 
the tax remission to the Japanese exporters. 

Zenith’s complaint alleges that the tax exemption and rebate of the 
commodity tax confer economic benefits on the Japanese exporters 
of the subject electronic products. Delineating this allegation more 
specifically in its brief, plaintiff asserts that due to the tax exemption 
and rebate of the commodity tax, Japanese exporters “have been able 
to sell in the United States market at a price lower than that at which 
they can sell in Japan or at a price that would assure a greater profit 
than could be earned in Japan’’, and the exporters “‘have been able to 
direct their products to new markets”’. 

In its answer, defendant denies that the tax exemption and rebate 
results in an economic benefit to the Japanese manufacturers, and in 
its brief argues that “to the extent plaintiff’s above-noted contentions 
have any relevance, plaintiff has failed to produce the necessary 
proof, not to mention demonstrating the absence of a genuine issue 
of fact between the parties’. Defendant’s brief also states that 
plaintiff’s contention “assumes that the taxes which are levied directly 
on the product are not shifted forward to the ultimate consumer, 
contrary to the long-standing assumptions’’. According to defendant, 
“{pjlaintiff’s view assumes that the producer absorbes [sic] some of the 
tax when he sells at home. When the tax is remitted, according to 
the plaintiff, the producer need not absorb a portion of the tax and 
due to this fact may reduce his price (or increase his profit) by the 
amount of the tax absorbed in the home market’’. 

I have concluded that no triable issue of fact exists in this case. 
Plainly, when exports are relieved of a domestic consumption tax 


1* Transcript of press briefing, op; cit., at 3-4, 7s 
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burden which would otherwise be imposed if the goods were sold in 
the home market, a bounty or grant, as those terms were construed 
in Downs and Nicholas, is bestowed on the exporter as a matter of 
law. Thus, in Downs, the Supreme Court stated (187 U.S. at 513): 


* * * But, if a preference be given to merchandise exported 
over that sold in the home market, by the remission of an excise 
tax, the effect would be the same as if all such merchandise were 
taxed, and a drawback repaid to the manufacturer upon so 
much as he exported. * * * 


And, in Nicholas, the Court commented (249 U.S. at 37): 


Looking only at the [countervailing duty] paragraph and judg- 
ing from the first impressions of its words, the problem presented 
would seem to be without difficulty. There is paid to an exporter 
of spirits from the United Kingdom the sum of three of five pence 
a gallon, as they case may be, and the instant conclusion is that 
the sale of spirits to other countries is relieved from a burden that their 
sale in the United Kingdom must bear. There is a benefit, therefore, 
in exportation, an inducement to seek the foreign market. And thus 
it would seem, if we regarded the substance of things, that the 
“deh of the application of Paragraph E obtains. [Emphasis 
added. 


Although the Supreme Court has not had occasion to construe the 
countervailing duty statute since Downs and Nicholas, the economic 
and legal rationale of those cases remain viable today. There can be 
no question but that the rebate or remission of a tax on products 
exported, where such taxes would have been imposed on a domestic 
sale in the country of exportation, constitutes a subsidy to the ex- 
porter, providing him ‘‘an inducement to seek the foreign market’’. 
Nicholas, supra. And it was precisely such a subsidy that Congress 
intended should be construed as a bounty or grant subject to the 
imposition of countervailing duties under our statute. 

Further, as noted supra, the assumption invoked by the Treasury 
Department that indirect taxes are fully shifted forward to the 
ultimate consumer has been shown to be arbitrary and unrealistic. 
Hence, in The United States Submission on Border Tax Adjustments, 
February 16, 1966, to Working Party No. 4 of the Council on Border 
Tax Adjustments, Organization for Economic Co-operation and 
Development (copy annexed to plaintiff’s reply brief as an exhibit), 
it is noted that indirect taxes do not shift fully forward into the 
price of products (pages 2-3): 
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* * * the imposition of excise taxes and sales taxes are con- 
sidered to be no different from increases in other kinds of costs. 
The domestic price of the product is increased to some extent by 
the tax (although only in exceptional cases such as cigarettes 
does it verge on an increase equal to the full amount of the tax) 
and in most cases reduces the quantity of the product demanded 
in the domestic market. The price net of tax. therefore is lower, 
and a border tax adjustment involving a full refund of the. tax to 
the exporter makes export sales relatively more profitable than before, 
thereby acting as an incentive to export the taxed commodity. 
[Emphasis added in part.] 


CoNncLUSION 


For the reasons presented herein, I am ‘clear that as a matter of 
law the remission of the Japanese commodity tax on the subject 
electronic products constitutes a bounty or grant under section 303, 
as amended. Accordingly, I join my distinguished colleagues in 
granting plaintiff’s motion for summary judgment. 

Bos, Judge, concurring: I concur in the well-reasoned opinion of 
Judge Scovel Richardson. In so doing, however, I feel constrained to 
comment with further particularity on certain contentions of the 
defendant in support of the negative determination of the Secretary 
of the Treasury involved in the instant cause of action. 

The defendant warns that a determination by this court that the 
remission of the Japanese commodity tax on the exports in question 
constitutes a bounty or grant would have a disastrous effect upon the 
political and economic policies and relationships of this country. In 
this connection I cannot refrain from observing that the courts are 
urged with increased frequency to resolve their determinations in the 
light of prophesied economic or political crises, notwithstanding 
judicial rationale or statutory construction to the contrary. Indeed, 
the resolution of any cause of action by a court must necessarily in- 
clude a consideration of all facts and information which may have 
an appropriate and relevant bearing on the ultimate determination. 
However, if a decision of a court shall be predicated on the basis of 
political and economic expedience and, in so doing, shall ignore 
judicial precepts and the statutory mandates of the Congress, then 
assuredly, an erosion of the basic constitutional doctrine of the separa- 
‘tion of powers results. The judiciary should not nor cannot serve as 
the alter ego of the Executive or the Congress. 

In seeking affirmation by this court of the administrative deter- 
mination by the Secretary of the Treasury finding that the remission 
of the Japanese commodity tax on the merchandise in question des- 
tined for exportation to the United States does not constitute a 
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bounty or grant, the defendant appears to rest its argument on two 
principal cuatentions: 


(1) The legislative history relating to the adoption of the 
Tariff Acts of 1890, 1894 and 1897 evidences an intent on 
the part of Congress to exclude the remission of an indirect 

“excise tax by a foreign nation upon exports from the pro- 
visions of our countervailing duty statute, and 

(2) The omission on the part of Congress to enact legislation 
altering or repudiating the administrative interpretation 
of our countervailing duty statute constitutes a legislative 
approval and sanction of the Treasury Department inter- 
pretation. 


I 


I am unable to concur in the contention of the defendant that the 
legislative history of the congressional action relating to the Tariff 
Acts of 1890, 1894 and 1897 serves to reflect the intent of Congress to 
exclude the remission of an indirect excise tax from the classification 
of a bounty or grant under our present countervailing duty statute. 
The remarks by members of Congress while in floor debate, referred 
to in defendant’s briefs, give scant legal justification to the admin- 
istrative interpretation adopted and presently urged by the Treasury 
Department. The colloquy engaged in by the members of Congress 
rather would appear to emphasize the dubious familiarity and under- 
standing on their part with respect not only to the provisions of the 
German Sugar Act in question, but the specific legislation under their 
immediate consideration. To adopt an interpretation of our counter- 
vailing duty statute upon a presumed legislative intent predicated 
upon the apparent limited and conflicting understanding evidenced 
by statements then made by some of the members of Congress, in- 
deed, would do violence to the rules of statutory construction. 

No more clear, concise or unambiguous definition of the terms 
“bounty” or “grant,’’ first included in the countervailing duty provi- 
sions of the Tariff Act of 1897 and in all subsequent countervailing 
duty statutes enacted thereafter, can be given than the meaning 
expressed by the Court in Downs v. United States; 187 U.S. 496 (1903) 
at 515: 

When a tax is imposed upon all sugar produced, but is remitted 
upon all sugar exported, then by whatever process, or in what- 
ever manner, or under whatever name it is disguised, it is a bounty 
upon exportation. 
In like manner, the Court therein has clearly indicated that in con- 
struing what may constitute a “bounty” or “grant,” no distinction 
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lies between a direct and an indirect tax, nor that a distinction lies 
between a remission of a tax and a direct payment or subsidy (at 502): 
A bounty may be direct, as where a certain amount is paid upon 
the production or exportation of particular articles, of which the 
act of Congress of 1890, allowing a bounty upon the production 
of sugar, and Rev. Stat. sections 3015-3027, allowing a drawback 
upon certain articles exported, are examples; or indirect, by the 
remission of taxes upon the exportation of articles which are sub- 
jected to a tax when sold or consumed in the country of their 
production, of which our laws, permitting distillers of spirits to 
export the same without payment of an internal revenue tax or 
other burden, is an example. United States v. Passavant, 169 U.S. 

16. [Emphasis supplied.]} 


The import of the foregoing quotations cannot be disclaimed by 
terming the same to be dicta. 

The defendant, however, further urges that the term ‘net amount” 
of a bounty, as first used in the Tariff Act of 1897 and thereafter in all 
subsequent countervailing duty statutes, must be construed con- 
ceptually and in point of time with the provisions of the prior Tariff 
Acts of 1890 and 1894. This contention likewise is based principally 
upon the exchange between the members of the Congress in floor 
debates and discussions with respect to the prior Tariff Acts of 1890 
and 1894 as well as the Tariff Act of 1897 then under consideration, 
and the respective relationship of these acts to sugar acts of foreign 
nations, principally Germany. From this premise the government 
contends that the term “net amount,” per se, excludes the remission 
of a nonexcessive excise tax from the purview of our countervailing 
duty statute. No explanation or legislative intent other than the 
hypothesis of the defendant appears to have been offered with respect 
to the term “net amount,” first incorporated as a part of the counter- 
vailing duty provision of the Tariff Act of 1897 and included all counter- 
vailing duty statutes enacted subsequent thereto. 

The intent of the Congress in the use of the term ‘“‘net amount” 
may be understood more readily when viewed in the light of the 
economic and legislative history relating to the German sugar industry 
during the last decade of the nineteenth century. Throughout this 
period sugar exports increased greatly, occasioned in large measure 
by the payment of government bounties. Accordingly, complicated 
mechanisms to control the bounties paid to sugar exporters on the 
one hand and to alleviate the resulting economic burden thrust upon 
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the domestic consumer were initiated, modified and amended by 
successive German tax laws.' 

A reoccurring burden necessarily fell upon the Congress to enact 
legislation providing for countervailing duties at specific rates to 
“keep pace” with the rapidly changing German tax laws and pro- 
cedures and the fluctuating bounties occasioned thereby. The need for 
a countervailing duty statute unrestricted by a specific percentage 
amount and sufficiently elastic in determination to effect the regula- 
tion of any exports from any foreign country was clearly evident. 

The Tariff Act of 1897 provided the first countervailing duty pro- 
visions of general application. This statute is characterized by a 
language far more broad and inclusive than the language contained 
in the Tariff Act of 1890 and 1894 in which the countervailing duty 
provisions were directed solely to sugar exported from countries which 
continued, in turn, to enact involved and intricate tax mechanisms 
in connection with their domestic production and consumption of 
this commodity as contrasted with the exportation thereof. The Act 
expanded the scope of the Tariff Act of 1894 by specifically deleting 
the provision of that Act-which limited the application of the statute 
to excessive tax remissions only. As Judge Richardson appropriately 
noted in American Express Company v. United States, 67 Cust. Ct. 
141, 150-151, C.D. 4266, af’d on other grounds, 60 CCPA 86, C.A.D. 
1087, 472 F. 2d 1050 (1973): 


Wjith the advent of the decision of the Supreme Court in 

owns, it is clear that if Congress had wanted to nullify the 
effect of the decision in that case it could easily have done so 
through reenactment of a successor provision to section 5 of the 
1897 ‘Tariff Act (or amended the statute) that expressly excluded 
tax remissions from its ambit, akin to its treatment of that 
subject in paragraph 182% of the 1894 Tariff Act. The. fact 
that Congress has never done so is, in our opinion, indicative 
that it approves of the holding in Downs, by reason of which, 
that case represents the law on the subject of tax remissions to 
date insofar as the question of “bounties” is concerned. 


The Congress also chose to include such meaningful terms and 
phrases in the Tariff Act of 1897 as: 


1 In 1894 and 1895, sugar exports were reported to have constituted 72% of the total Getman production. 
In &single year more than $30,000,000 was paid as bounties to sugar exporters from Gernian internal sugar tax 
revenues totaling more than $40,000,000. German interna] revenue taxes were amended or new taxes enacted 
in 1887, 1892, 1893, and 1896. Reciprocity, J. Laurence Laughlin, Ph. D. and H. Parker Willis, Ph. D. (New 
York: The Baker & Taylor Co., 1903). 
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“pay or bestow,” “directly or indirectly,’’ ‘any bounty or grant,”’ 
“net amount of such bounty or grant,” “however the same be 
paid or bestowed” and “[t]he net amount of all such bounties 
or grants shall be from time to time ascertained, determined, 
and declared by the Secretary of the Treasury * * *.” 


The inclusion of these terms as well as the significance of their inclusion 
has been noted by the Supreme Court. In its consideration of the 
aforequoted language and in answer to the argument of petitioner’s 
counsel therein, which closely parallels the contentions now urged by 
the defendant in this proceeding, the Court in the case of Nicholas & 
Co. v. United States, 249 U.S. 34 (1919), at 38-39 stated: 


In further support of their distinctions counsel cite the executive 
practice of this country, and adduce the decisions of this and other 
courts to show that such practice is a useful resolvent of the meaning 
of words and of legislative intention. 


We appreciate the strength of the argument, but the circum- 
stances are but aids to persuasion; they do not compel it. Every 
new statute is individual and presents its own problem. That before 
us does, and, as we have said, looking at its words alone, has no 
uncertainty of purpose. Whenever any country “shall pay or 
bestow, directly or indirectly, any bounty or grant upon the 
exportation of any article or merchandise,’’ there shall be levied 
and paid upon it, upon importation, in addition to the regular 
duty, an additional one ‘‘equal to the net amount of such bounty 
or grant, however the same be paid or bestowed.” The statute 
was addressed to a condition, and its words must be considered as 
intending to define it, and all of them—‘“grant’’ as well as 
“‘bounty’’—must be given effect. If the word “bounty” has a 
limited sense, the word “grant” has not. A word of broader 
significance than “grant’’ could not have been used. Like its 
synonyms “give” and “bestow,” it expresses a concession, the 
conferring of something by one person upon another. And if the 
“something” be conferred by a country “upon the exportation 
of any article or merchandise,” a countervailing duty is required 
by Paragraph E. [Emphasis supplied.] 

The absence of a specific reference to the words “net amount” in 
prior decisions does not justify the application of an esoteric meaning 
to the term. The word “net” as used therein should be given no other 
connotation than its ordinary meaning. American Customs Brokg. Co., 
Inc., a/c Hamakua Mill Co. v. United States, 58 CCPA 45, 433 F. 2d 
1340 (1970). The use of the word ‘“‘net” permits the application of the 
statute with equal facility in the determination of the amount of a 
bounty paid under differing laws of any foreign nation. Thus, in as- 
certaining the “net amount” of a bounty or grant, the opportunity 
exists to consider whether a bounty may have been paid either in full 
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or in part or whether the bounty in question may have been offset in 
full or in part by other charges consistent with the law of the foreign 
nation from which the exports have been received. In short, the term 
“net”? has been used to afford the Secretary of the Treasury a criterion 
to determine the appropriate amount of a countervailing duty which 
may be applied to the respective exports which have been the bene- 
ficiary of differing bounties of any foreign nation. Clearly, however, 
the criterion used to determine the proper amount of a countervailing 
duty includes both nonexcessive and excessive tax remissions. Accord- 
ingly, when it has been determined that a bounty or grant has been 
paid by a foreign nation upon its exports, the duty and responsibility 
of the Secretary of the Treasury lies only and solely in the power dele- 
gated to him by the Congress to determine the ‘‘net amount” thereof. 

In light of the foregoing, the construction and interpretation urged 
by the defendant cannot be accepted by this court. 


II 


If, as the defendant contends, a long-standing administrative 
interpretation of the countervailing duty statute should alone dictate 
the presently accepted legal construction thereof, then, indeed, judicial 
review becomes a mockery. It is acknowledge that, “(t]he interpreta- 
tion of a statute by an agency charged with its enforcement is a sub- 
stantial factor to be considered in construing the statute, New York 
Dept. of Social Services v. Dublino, 413 U.S. 405, 421 (1973) ; Columbia 
Broadcasting System, Inc. v. Democratic Comm., 412 U.S. 94, 121 
(1973) * * * .” Youakim et al. v. Miller, 415 U.S. 231, 235-236 
(1976). However, it must also be acknolwedged that in the construc- 
tion of a statute an “expressly articulated position” should be adopted 
at the administrative level. Investment Co. Institute v. Camp, 401 
U.S. 617 (1971). Where it appears that the statutory interpretation 
by a department or agency is in error, judicial approbation should not 
be given. In the recent case of Espinoza v. Farah Mfg. Co., Inc., 414 
U.S. 86, 94-95 (1973), the United States Supreme Court clearly 
recognized this limitation upon the independent exercise of adminis- 
trative statutory construction: 


The Commission’s more recent interpretation ‘of the statute in 
the guideline relied on by the District Court is no doubt entitled 
to great deference, Griggs v. Due Power Co., supra, at 434; 
Phillips v. Martin Marietta Corp., 400 U.S. 542, 545 (1971) 
(Marshall, J., concurring), but that deference must have limits 
where, as here, application of the guideline would be inconsistent 
with an obvious congressional intent not to reach the employ- 
ment practice in question. Courts need not defer to an adminis- 
trative construction of a statute where there are ‘compelling 
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indications that it is wrong.” Red Lion Broadcasting Co. v. FCC, 
395 U.S. 367, 381 (1969); see also Zuber v. Allen, 396 U.S. 168, 
193 (1969); Volkswagenwerk Aktiengesellschaft v. FMC, 390 U.S. 
261, 272 (1968). 


The defendant has urged that ambiguity in the countervailing duty 
statute justifies the acceptance of the long-standing interpretation 
applied by the Secretary of the Treasury.” A careful examination of 
the countervailing duty provisions contained in the original Act of 
1897 and reenacted in all subsequent countervailing duty statutes 
neither reflects the ambiguity alleged by the defendant nor sustains 
the “reasonability’”’ of the interpretation adhered to by the Secretary 
of the Treasury. Particularly, is this true in light of the clear construc- 
tion of the statute and the specific terms “bounty” and “grant” con- 
tained therein by the Supreme Court in the cases of Downs v. United 
States, 187 U.S. 496 (1903) and Nicholas & Co. v. United States, 
supra. 

What then is the real question before us in this proceeding? To no 
extent can it be said that the issue is limited to a question involving 
a recognized right of a governmental department to interpret a 
statute, the provisions of which it is charged to enforce. Rather, the 
basic question before us is whether the Secretary of the Treasury 
shall have the right and be permitted to continue to interpret the 
provisions of our countervailing duty statute contrary to its explicit 
and unambiguous language and contrary to the interpretation and 
construction previously placed thereon by the highest Court of our 
land. The answer can only be, no. 

In the Trade Act of 1974 (19 U.S.C., sec. 2101), under which 
statute we are guided in this action, Congress has laid to rest with 
finality any question as to its intent with respect to the construction 
of the countervailing duty statute. In section 331 thereof, amending 
sections 303 and 516 of the Tariff Act of 1930 (19 U.S.C., sees. 1303, 


2 The present interpretation urged by the defendant is contrary to the interpretation offered by the de- 
fendant in its briefs to the Supreme Court in the Downs and Nicholas cases. The position of the government 
therein is reflected by the following statement: 

Furthermore, if a foreign government should object to our drawbacks or remission of internal taxes as 
unduly encouraging our export trade to that government’s detriment, in its own markets, and as amount- 
ing in practical effect to an indirect bounty, we might successfully urge our diplomatic resistance to 
that view, but I can not see that we should have conclusive legal ground for resisting simply because 
it was an ordinary tax remission or drawback in our municipal system. * * * 

* * * For it seems that any special favor, benefit, advantage, or inducement conferred by the Govern- 
ment, even if it is given as a release from burden and is not a direct charge upon the Treasury, is fairly 
included in the idea and meaning of an indirect bounty. [Brief for The United States, in The Supreme 


Court of the United States, October Term 1902, on Writ of Certiorari, Downs v. United States, No. 318 
at 23-24, 25.] 
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1516), substantially the same language contained in prior counter- 
vailing duty statutes has again been incorporated. However, it will 
be noted that in section 303(d), the Congress affirmatively has 
recognized the very international economic and political problems, 
which the defendant in this action has directed to the attention of 
this court. To these problems the Congress has responded. In so 
doing, the Congress: 


1. Underscores its desire and objective that the President 
“* * * seek through negotiations the establishment of inter- 
nationally agreed rules and procedures governing the use of 
subsidies (and other export incentives) and the application of 
countervailing duties.” (19 U.S.C., sec. 1303(d) (1).) 

2. In keeping with this objective, the Congress does not 
require the imposition of the countervailing duty provisions for a 
period of four (4) years from the date of the enactment of the 
Trade Act if: 

a. The Secretary of the Treasury determines adequate 
steps have been taken to reduce substantially or eliminate 
the adverse effect of a bounty or grant, and that 

b. a reasonable prospect exists that successful trade 
agreements will be entered into reducing or eliminating the 
trade barriers in question, and 

c. imposition of the additional countervailing duty would 
be likely to seriously jeopardize the completion of such 
negotiations.* 


Any decision not to impose the appropriate countervailing duty of the 
Secretary of the Treasury pursuant to the foregoing delegated authority 
is required to be reported to the Congress, either body of which may 
disapprove the decision of the Secretary, thereby restoring the 
immediate and full application of the countervailing duty provisions.‘ 

From the foregoing, it is clear that the Congress has reaffirmed 
not only to the executive branch of this government, but to all nations, 
its approval of the judicial construction placed upon the countervail- 
ing duty statutes of the United States. At the same time, however, 
a procedure is provided to assist in the resolution of international 


319 U.S.C., sec. 1303(d)(2)(A)(B)(C)s 
#19 U.S.C., sec. 1308(e) (1) (2)s 
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problems relating to bounties, grants and subsidies through negotia- 
tion and the establishment of internationally agreed rules.® 

Many of the issues and the facts relating thereto which have been 
presented to this court were likewise presented to the Congress at the 
time of its consideration of the Trade Act of 1974. Had the Congress 
intended to exclude the remission and/or exemption of a nonexcessive 
excise tax from the classification of a bounty or grant, it could and 
would have done so. It has chosen not to so do, but rather to open the 
door to discussion and negotiation among the nations. To construe our 
recently enacted countervailing duty statute in conformity with the 
interpretation urged by the defendant not only would disregard the 
statutory intent of the Congress, but would thwart the very objective 
it seeks to attain through negotiation and agreement. 

It having been determined in the proceeding that the remission of 
the Japanese commodity tax upon the electronic products which are 
the subject of this action constitutes a bounty or grant under our 
present countervailing duty statute (19 U.S.C., sec. 1303), the instant 
action, accordingly, should be remanded to the Secretary of the 
Treasury to determine and assess an additional duty equal to the net 
amount of the bounty or grant bestowed upon such products exported 
from Japan and entered into the United States from and after the 
entry of judgment herein. 





5 The report of the Committee on Ways and Means, House of Representatives, in the consideration of this 
legislation is illustrative of the realization by the Congress of the need to provide discretionary authority 
on the part of the Secretary of the Treasury to withhold the application of the countervailing duty provisions 
if the same may prove counterproductive during the course of negotiations. 

The 4-year temporary discretionary authority was accorded because of the very real danger that 
the mandatory provisions of section 303, combined with the committee’s amendment providing for a 
12-month time limit for action under this section, could compel the Secretary to take actions which 
might well frustrate the successful outcome of the forthcoming negotiations. The committee is aware 
that there are differences of opinion internationally as to what constitute permissible and nonpermissible 
export assists under international law and practice, and that the negotiation of an agreement on this 
issue may prove difficult. The committee has no desire to sanction certain existing export-assist practices 
conducted by various foreign governments. It also recognizes that the United States itself may well be 
conducting programs of export-assist which foreign governments may find inconsistent with interna- 
tional law and policy. 

With this background, the Secretary of the Treasury must be temporarily accorded some degree of 
latitude in administering section 303 until an international agreement is reached regarding the inter- 
national practices which would be considered permissible and nonpermissible. Otherwise the Secretary 
of the Treasury may conceivably be constrained to take countervailing action under section 303 against 
a practice which ultimately may be internationally agreed to be a permissible international export 
assist. The discretionary authority accorded herein has been restricted to 4 years to facilitate the inter- 
national negotiations. It has been accorded on the understanding that the U.S. negotiators will report 
regularly to the Congress on the progress and ultimately on the outcome of the negotiations with respect 
to international export assists. The committee assumes that it may be necessary to further amend section 303 
depending upon the outcome of these negotiations, assuming that they terminate in an agreement acceptable 
to the United States. [Emphasis supplied.] [H.R. 10710, House Committee on Ways and Means, House 
Report No. 93-571, 98d Congz, 1st Sess., October 10, 1973, at 75-76.] 
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ORDER 


Upon reading and filing plaintiff’s motion for summary judgment 
and defendant’s cross-motion for summary judgment, and upon all 
other papers and proceedings had herein, it is hereby 

OrpDeERED that plaintiff’s motion for summary judgment be, and the 
same is granted, and it is further 

OrpERED that defendant’s cross-motion for summary judgment be, 
and the same is, denied. 

ADJUDGED AND DeEcreEEp that the exemption, under the Commodity 
Tax Law of Japan, of television receivers, radio receivers, radio- 
phonograph combinations, radio-television-—P honograph combinations, 
radio-tape recorder combinations, record players and phonographs 
complete with amplifiers and speakers, tape recorders, tape players, 
and color television picture tubes (hereinafter “subject electronic 
products”) from a commodity tax, when exported from Japan, or 
the refund of such tax on the exportation from Japan of the subject 
electronic products, constitutes the payment or bestowal of a net 
bounty or grant within the embrace of section 303 of the Tariff Act 
of 1930, as amended (19 U.S.C. § 1303); and 

The Secretary of the Treasury is hereby directed to ascertain and 
determine or estimate the net amounts of the bounty or grant paid 
or bestowed on the exportation of the subject electronic products 
from Japan and to order the appropriate customs officers throughout 
the United States to assess countervailing duties, in said net amounts 
equal to the said bounty or grant, on the subject electronic products 
exported from Japan, entered or withdrawn from warehouse for 
consumption on or after the day following the date of entry of this 
Order. 

Scove, Ricuarpson 
J. 
Brernarp NEWMAN 
J. 

Nus A. Bor 
J. 


Dated: New York, New York 
April 12, 1977. 








80 CUSTOMS COURT 
(C.D. 4692) 
McDonneEtt Dovatas Corp. v. UNITED STATES 
DC-9 Airplane 


American Goops REtTURNED—IMPROVEMENT IN CONDITION— 
VoLuNTARY ENTRY 


Where on rehearing in an action in which the importer sought 
to establish a duty-free entry for the American-made components 
of an imported DC-9 airplane notwithstanding its noncompliance 
with applicable customs regulations the evidence establishes (1) 
that the district director had not refused to permit entry of the 
aircraft in issue under TSUS item 800.00 as claimed by the importer 
but had given an opinion solicited by the importer’s customs broker 
to the effect that the aircraft would be treated as a fully dutiable 
importation and the importer had elected to make a dutiable 
entry of the aircraft on the basis of such administrative opinion, 
and (2) that the returned airplane appears to have been modified 
while in service in a foreign country so as to be advanced in value 
or improved in condition upon its return to the United States, 
held, there is no basis in the record in law or in fact to warrant 
disturbing the decision and judgment entered in the case which 
overruled the importer’s claim for duty-free entry under item 800.00. 


Court No. 72-6-01395 
Port of Los Angeles 
[Decision and judgment to stand.] 
(Decided on rehearing [C.D. 4604] April 15, 1977) 


Louis Lieber, Jr. and B. David Freundlich, attorneys for the plaintiff. 

Glad, Tuttle & White (Edward N. Glad of counsel), co-attorneys for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Bernard J. Babb, trial 
attorney), for the defendant. 


Ricwarpson, Judge: This action is before the court on rehearing 
following a decision and judgment rendered July 22, 1975, in C.D. 
4604 (75 Cust. Ct. 6) wherein the court held, among other things, 
that the plaintiff-importer had failed to establish under its first cause 
of action entitlement to duty-free treatment in accordance with 
TSUS item 800.00 for the American-made components of the im- 
ported DC-9 airplane involved in the case. The court’s decision in 
this regard was predicated upon both procedural and substantive 
considerations. 
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On November 10, 1975, and at the instance of plaintiff, the court 
granted a rehearing in the case for the purpose of enabling plaintiff 
to introduce into the record (1) evidence to the effect that plaintiff’s 
failure to comply with the requisite customs regulations governing 
item 800.00 classification was due to no fault on its part, and in addi- 
tion, (2) evidence that would satisfy such regulations. On the basis 
of the testimony and other evidence introduced into the record 
during rehearing the court is of the opinion that plaintiff’s failure to 
comply with the customs regulations relative to an item 800.00 
classification was self-induced. 

There is no question but that plaintiff made no effort to enter the 
involved airplane under item 800.00. Its posture here is that this 
particular airplane was but one of a number of aircraft returned to 
plaintiff after service abroad, and that after the customs service 
refused to permit partial free entry of the first of such returned air- 
craft, attempts on plaintiff’s part in making partial free entry of the 
remaining aircraft in this category was rendered futile. 

However, the record as developed on rehearing shows that even 
with respect to the first of such returned aircraft plaintiff did not 
tender to customs the requisite entry and supporting documents 
for item 800.00 treatment of that airplane, although apparently 
primed to do so. In this connection William H. Holmes, a customs 
broker in the employ of the firm of Guy B. Barham, plaintiff’s broker 
in these transactions, testified in response to a question put to him 
by the court during rehearing (R. 39-40): 


Jupce Ricwarpson: And the first one -— they would not 
consider it as American Goods Returned? 

Mr. Hotmses: When I originally approached Customs, as to how 
this air craft was comingin — _ they told me to enter it as Ameri- 
can Goods Returned, paying the duty on items of foreign origin, 
which had not been previously duty paid and I prepared our deliv- 
ery permit, and obtained release of the aircraft on the position of 
American Goods Returned, and payment of the duty on the items 
of foreign manufacture, which had not been previously duty 
paid. And after the release of the aircraft, we were advised by 
Customs, that they had changed their mind, and that we would 
have to — 7 was their opinion that we would have to pay duty 
on the full value of the aircraft. However, they were submitting 
this to Washington for the Bureau of Customs to make a decision. 


In the meantime, we were unable to prepare any type of an 
entry, pending this decision, and as it was brought out, we had a 
late filing of this entry, pending this decision, The decision that 
came from Washington was that we would have to pay duty on the 
full value of the aircraft and that all future aircraft would have 
to be entered on the same basis, with full payment of the duty 
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And, based on that, there was no need to file these other documents 
to establish American origin because Customs had refused to enter 
this as an aircraft of American origin, even though the major 
value of this aircraft is of American origin and manufacture —- 
there are certain items imported from Canada, and other foreign 
countries, under bond, and those items, which had not been duty 
paid, we felt should be duty paid, and we felt we had owed. We 
offered to pay that duty, and Customs said — no - we 
want full duty on all parts of American origin, and based on that, 
we could not file any future entries on aircraft except to duty 
pay them. [Emphasis added.] 


Thus, it clearly appears from the testimony of the witness Holmes 
that the customs service had never refused to accept any entry tendered 
on plaintiff’s behalf which looked toward entry of this aircraft under 
item 800.00. On the contrary, the record shows that at the solicitation 
of the broker the district director had given the broker an opinion to 
the effect that the aircraft would be treated as fully dutiable—a position 
that was subsequently backed up by the Customs Bureau in Wash- 
ington, D.C. to whom the question had been referred by the district 
director for a determination. However, the decision not to make a 
duty-free entry was entirely that of the plaintiff, albeit made in the 
light of adverse administrative opinions. Had plaintiff filed the proper 
documents, made timely protests, been denied and appealed to the 
Customs Court, the case would not be vulnerable to the technical 
jurisdictional questions raised by the defendant. 

Moreover, even if late filing of the requisite documentation support- 
ing an item 800.00 classification be now permitted under the circum- 
stances of this case, plaintiff has not addressed itself to the substantive 
aspect of the case. The district director has not indicated at any time 
that he would be inclined to grant item 800.00 treatment to the aircraft 
in issue but for the absence of the requisite documentation. And in this 
court plaintiff had not sought on rehearing to establish that the in- 
volved airplane was returned to this country without advancement in 
value or improvement in condition. 

If anything, the record on rehearing establishes that the aircraft in 
issue underwent some kind of modification while in foreign service.* 
Exhibit 10 (foreign shipper’s declaration) introduced into the record 
on rehearing indicates that its galleys and tire recaps, among other 
things, are of foreign manufacture. This information tends to coincide 
with the notations ‘‘Timmons galleys” and “Swiss Recaps on AGR 
Rubber” written on the pro forma invoice by the customs supervising 
inspector on September 8, 1968, at the time the aircraft was examined 





* Mr. Needle testified at the initial session that when the aircraft was returned to plaintiff the original 
seats had been removed and other American-made seats had been brought back on it as cargo. 
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and released, as if to identify at that time construction in and articles 
on the aircraft of foreign origin. 

Although tire recaps do not, in the court’s view constitute an 
improvement in condition over the original new tires, the installation 
of galleys in an airplane’s fuselage is a different matter. The construc- 
tion of galleys in an American-made airplane in a foreign country 
constitutes an advancement in value or improvement in condition of 
that plane for use in the foreign country such as would prevent duty- 
free reentry of the plane into the United States. Air Carrier Supply 
Corp. et al. v. United States, 44 CCPA 116, 119, C.A.D. 647 (1957). 
And while in the instant case plaintiff has undertaken on rehearing 
to present evidence to overcome procedural difficulties encountered 
in the case, it seeks affirmative relief without, however, meeting the 
substantive deficiencies in the case which have been highlighted by 
the evidence adduced on rehearing. 

For the reasons stated the court finds that the decision and judgment 
heretofore entered in the case are in all respects proper and correct on 
the evidence and the law, and as such, will not be disturbed. 


(C.D. 4693) 
Tue De LAvat SEPARATOR Company v. UNITED STATES 
On-farm bulk milk tanks 


Farm milk tanks imported without refrigeration units, which are 
domestically supplied and attached at the farm, were classified 
under item 661.35, Tariff Schedules of the United States, as “re- 
frigerators and refrigerating equipment * * *” and assessed with 
duty at 6 percent ad valorem held properly entitled to entry free of 
duty under item 666.00, Tariff Schedules of the United States. 


The legislative intent of Congress in enacting subpart A, schedule 
6, part 4, is evidenced by the title assigned to said provision which 
reads: “Boilers, Non-Electric Motors and Engines, and Other 
General Purpose Machinery.” 


The intent as indicated by the heading is not overcome by state- 
ments in the Explanatory Notes to the Brussels Nomenclature or 
the Tariff Classification Study. Great Western Sugar Co. et al. v. 
United States, 59 CCPA 56, C.A.D. 1038, 452 F.2d 1394- (1972). 


Farm tanks imported without refrigeration units are not un- 
finished refrigerators as the component missing is both substantial 
and essential. Authentic Furniture Products, Inc. v. United States, 
61 CCPA 5, C.A.D. 1109, 486 F. 2d 1062 (1973). 


Said tanks are not parts of refrigerators since both provisions of 
item 660.00 supra claimed by plaintiff, while generic, are sufficiently 
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specific designations as to prevent classification as parts under 
eneral Interpretative Rule 10(ij). Robert Bosch Corp. et al. v. 
United States, 63 Cust. Ct. 187, C.D. 3895, 305 F. Supp. 921 (1969). 


Court No. 72-6-01352 
Port of Buffalo 
[Judgment for plaintiff.] 
(Decided April 15, 1977) 


Rode & Qualey (John S. Rode and Michael S. O’Rourke of counsel) for the 
plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Steven P. Florshezm, 
trial attorney), for the defendant. 


Forp, Judge: This action presents for determination the proper 
classification of certain merchandise described on the invoice as 
“Farm Tanks WirHout REFRIGERATION Units.” They were classi- 
fied by Customs under item 661.35 TSUS as “refrigerators and re- 
frigerating equipment, wether or not electric, and parts thereof” 
and consequently assessed with duty at 6 per centum ad valorem. 

Plaintiff contends said merchandise is entitled to entry free of 
duty under item 666.00 TSUS which provides for ‘‘* * * on-farm 
equipment for the handling * * * of agricultural * * * products, 
and agricultural * * * implements not specially provided for, and 
parts of any of the foregoing.” 

The involved tanks in their condition as imported are made of 
stainless steel. They are oval or cylindrical in shape and have double 
wall construction with thermal insulation between the walls. In 
addition, said tanks have a manhole, agitator, graduated dipstick, 
vent, inlet and outlet connection, built-in thermometer, refrigeration 
and electrical control panels and a washing spray ball. This unit 
when connected to a refrigeration unit and a source of electricity is 
capable of storing and cooling milk in accordance with 3—A Sanitary 
Standards formulated by the International Association of Milk, 
Food and Environmental Sanitarians, the U.S. Public Health Service 
and the Dairy Industry Committee. 
jae pertinent statutory provisions involved herein provide as 
ollows: 

Tariff Schedules of the United States: 
* * * 
Schedule 6, part 4, headnote 2: 
* * * 
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2. Unless the context requires other- 
wise, and subject to headnote 1 to sub- 
part A of this part, a multi-purpose 
machine is classifiable according to its 
principal purpose * * * 

* * * * & 

Subpart A. - Boilers, Non-Electric 
Motors and Engines, 
and Other General Pur- 
pose Machinery 


Subpart A headnote: 


1. A machine or appliance which is 
described in this subpart and also is de- 
scribed elsewhere in this part is classifi- 
able in this subpart. 


* * * * * 


661. 35 Refrigerators and refrigerating equip- 
ment, whether or not electric, and 
parts thereof 6% ad val. [as 
modified by 
T.D. 68-9 


* * ok * 
Subpart C headnote: 
1. The provisions of item 666.00 for 


“asoricultural and horticultural imple- 
ments not specially provided for’ do not 


apply to any of the articles provided for 
in schedule 6, part 2, part 3 (subparts A 
through F, inclusive), part 5 (except 
item 688.40), or part 6, or to any of the 
articles specially provided for elsewhere 
in the tariff schedules * * *. 


666.00 Machinery for soil preparation and culti- 
vation, agricultural drills and planters, 
fertilizer spreaders, harvesting and 
threshing machinery, hay or grass 
mowers (except lawn mowers), farm 
wagons and carts, milking machines, 
on-farm equipment for the handling 
or drying of agricultural or horti- 
cultural products, and agricultural and 
horticultural implements not specially 

rovided for, and parts of any of the 
oregoing 
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The record consists of the testimony of three witnesses called by 
plaintiff and two on behalf of defendant. Plaintiff introduced and 
there were received 25 exhibits and defendant presented one exhibit. 

The first. witness called on behalf of plaintiff was William F. Crook, 
a former employee of the importer. His last position with the firm 
was that of product manager which included total responsibility for 
marketing of the bulk milk container on a national basis. The witness 
indicated that the invoice designations described the merchandise 
involved. The designation with the letter ‘“E’’, a numeral designation, 
and an initial such as “ROB” are indicative of the characteristics 
of the tank. The letter “E’”’ indicates that the item was for export. 
The numerical designation indicates the nominal capacity of the tank, 
the letter ‘‘R” indicates remote installation of the condensing unit at 
the farm, the letter “O” the configuration of the tank, to wit, oval, 
and the letter ‘“B” designates the tank being of a bulkhead nature in 
that a portion of the tank would project outward from the milk room. 

The witness identified plaintiff’s exhibit 1 as sales literature pre- 
pared for the plaintiff under his supervision which portrays the 
merchandise in question. Plaintiff’s exhibits 2 through 17 contain 
various photographs of the bulk milk tanks, accessories and the 
Tecumseh condensing unit which is added after importation. The 
witness indicated that if a farmer orders a bulk milk tank he would 
not receive the condensing unit which is considered a separate entity 
and is billed to the dealer as a separate item. It is not part of the tank. 

Mr. Crook then testified that the metallic portion of the tank is 
300-series stainless steel containing polyurethane foam in the areas 
between the two walls of the tank. The polyurethane is found in 
varying thicknesses around the tank to provide thermal insulation. 
The witness has visited various dairy farms throughout the United 
States and observed the use of bulk tanks manufactured by the 
exporter, as well as others. They have on many occasions been used 
with or in conjunction with other items of equipment such as those 
designated on plaintiff’s exhibit 19 which is a representation of a 
milking parlor. Based upon his association with plaintiff, Mr. Crook 
testified that approximately 5,000 farm bulk milk tanks were im- 
ported by his firm. He has seen bulk tanks used on dairy farms in 
all major milk producing states, such as the New England States, 
New York, Pennsylvania, Wisconsin, Michigan, Ohio, Minnesota, 
California and Idaho. He has never seen bulk tanks utilized other than 
on dairy farms. The witness then testified that the tanks imported by 
the De Laval Separator Company range in size from 320 United 
States gallons to 2,500 United States gallons. 
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On cross-examination, Mr. Crook stated that when milk leaves 
the cow’s udder it is “around 100 degrees” Fahrenheit, and it enters 
the bulk milk tank at about 90 degrees. When it is picked up by the 
tank truck it is in the ‘‘40-degree range.’”’ The bulk milk tank will not 
function and operate for the purpose for which it was intended without 
a condensing unit. The witness further stated that the thermal insu- 
lation helps maintain the milk in a cool state as long as possible. The 
condenser unit consists of a motor compressor assembly, a condenser, 
a receiver, and the necessary electrical wiring. The washer unit is 
required under the standards for bulk milk tanks. The agitator and 
agitator drive operates by a thermostat in conjunction with the 
condensing unit. The agitator moves the milk across the bottom of 
the tank and prevents freezing when the unit is operating. In addition, 
it assists in uniform cooling of the milk. In its condition as imported, 
the tank includes a thermometer which indicates the temperature 
of the milk in the tank. 

The control box pictured in plaintiff’s exhibit 5 contains an expan- 
sion valve which controls the refrigerant flow into the evaporator. 

On redirect examination Mr. Crook testified that cooling is only one 
function of the bulk farm tank. The tanks must be constructed in 
accordance with the 3—A standards which outline the quality of con- 
struction, the materials, and certain hygienic factors. It is mandated 
that the tanks use stainless steel which is not ideal frem a cooling 
standpoint but is necessary because of the sanitary conditions which 
require the material to be “impervious,” readily cleanable to a sanitary 
condition, and to prohibit the introduction of any foreign substance 
into the milk. The gasket surrounding the manhole cover is to prevent 
the entrance of dust, airborne particles, and insects, none of which 
affect the cooling of the milk. The witness also testified that the 
spray ball used to wash the tank does not have any effect on the cooling 
of the tank. The agitator according to the witness, in addition to pre- 
venting the freezing of the milk while the compressor is in operation, 
also assists in maintaining a homogeneous mixture during the time it is 
in storage. The agitator functions both while the compressor is in 
operation and when it is not in operation. 

On re-cross-examination Mr. Creok admitted that there are a num- 
ber of refrigeration systems whose function is solely for storage, such 
as walk-in coolers and cabinet refrigerators in a supermarket. 

On redirect examination Mr. Crook identified the 3—A standards 
which cover the bulk milk tanks on pages 172 through 178. The 
standards book was received in evidence as plaintiff’s exhibit 20. 
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Plaintiff’s second witness, Mr. Richard Guest, a licensed mechanical 
engineer in the State of Pennsylvania, has a bachelor of science and a 
master of science degree from North Dakota State University and is 
presently employed by Cornell University as an extension specialist 
in materials handling and farmstead mechanics. His present job 
requires continuous contact with dairy farmers of New York State. 
He has visited dairy farms in most all the major milk producing 
stated. The function of his present job is to disseminate knowledge 
obtained from research to the farmers. He is familiar with the pro- 
duction of milk on dairy farms and with bulk tanks in particular. 
The primary purpose of the milking system is the production of quality 
milk and this involves three major phases. These phases are the 
harvesting, handling and storage of the crop. By the use of plaintiff’s 
exhibit 19, the witness described these three phases. According to the 
wtiness, the milking part is the harvesting. The transfer of the milk 
through the lines to the bulk tank constitutes the handling and 
storage of the milk. 

Mr. Guest then testified as to the factors involved in the design 
of a system involving milk production. The 3—A standards, according 
to Mr. Guest, are set up as the requirements for such tanks. The use 
of stainless steel and glass is for the purpose of “cleanability” and 
visual inspection of the milking systems. In addition, the tank should 
be relatively tight to prevent the ingress of foreign materials. 

According to witness Guest, the farmer’s milk is picked up daily 
or every other day by a bulk over-the-road tanker. The farmer is 
paid for his product based upon weight which is calculated by means 
of a chart individually calibrated to the farmer’s farm bulk milk 
tank and on its butterfat content. There are several major problems a 
farmer faces in storing milk. One of the problems is the leveling of the 
tank and the ability to maintain its level so as to permit an accurate 
reading on the measuring stick. Other problems involve the ability to 
clean the tank and the necessity to agitate the milk to prevent strati- 
fication of temperature as well as to insure the uniformity of the 
product. The stratification, according to the witness, is the difference 
in temperature between the bottom and top of the milk in the storage 
tank while the uniformity relates to the necessity of keeping the milk 
in a homogeneous state. The latter is necessary to maintain a uniform 
butterfat mixture. 

On cross-examination Mr. Guest testified that the farmer must be a 
“clean producer.’”’ To accomplish this, he must prevent the entrance of 
sediment as well as having a low bacteria count which is a reflection of 

the state of health of his cows, and in addition, must preserve the milk 
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by cooling until it is picked up. Witness Guest further stated that a 
freeze-up could occur if the evaporator was working and the agitator 
was not. He further emphasized the use of the agitator as being neces- 
sary to maintain a uniform butterfat mixture since there is inherent 
difficulty in remedying a situation once the butterfat has been allowed 
to separate out. While admitting that the tank does perform a cooling 
function he was of the opinion that the merchandise before the court 
was not capable of performing as a cooling system since it did not 
contain a condensing unit. 

On redirect examination the witness summarized the functions of 
his farm bulk milk tank which include storage, the ability to provide 
an accurate reading of volume, agitation and the ability to clean the 
tank. The accurate reading of volume is of utmost importance since 
the farmer is paid for his milk by weight and butterfat content. In the 
opinion of Mr. Guest the bulk tanks involved are used for storage 
and handling of the product. 

The next witness called on behalf of plaintiff was Mr. Sam P. 
Soling, president of St. Onge, Ruff & Associates, Inc., a consulting 
engineering firm specializing in food industry refrigeration. Mr. 
Soling is a licensed engineer in five states and has a master of science 
degree as well as a bachelor of mechanical engineering. His previous 
employment consisted of being an instructor in mechanical engineer- 
ing at- Stevens Institute of Technology, an industrial engineer, as 
well as chief engineer of refrigeration for the York Corporation. He is 
a member of the American Society of Mechanical Engineers and a 
fellow of the American Society of Heating, Refrigerating and Air 
Conditioning Engineers. Asta member of the latter he served as chair- 
man of the guide and data book committee which prepares the 
Refrigeration Guide and Data Book. Mr. Soling is familiar with farm 
tanks, similar to the tanks involved herein. With the use of exhibit 21, 
a schematic drawing of a refrigeration cycle, which was prepared under 
his direction and supervision, he explained the operation of a refrigera- 
tion cycle. In explanation of the symbols contained on exhibit 21, 
Mr. Soling testified that the letter “L’” on the diagram stands for 
liquid and has been coded in the color green. The letter “V” stands 
for vapor and is colored red. 

According to the witness, a refrigeration cycle utilizes a refrigerant 
and a compressor to reduce the pressure at which point the refrigerant 
can boil in the evaporator. This permits the temperature to be lowered 
sufficiently so that the medium being cooled can cause a flow of heat 
from the evaporator into the refrigerant. In this manner the pressure 
of the refrigerant is raised to permit it to condense at a temperature 
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higher than the condensing medium. The effect is a heat pump to 
remove heat from an evaporator and reject that heat into the 
atmosphere. 

Utilizing exhibit 21, the witness described the operation of the 
refrigeration cycle starting at the compressor which is the heart of 
the cycle. The compressor pulls vapor away from the evaporator fast 
enough to produce a low pressure and a low temperature which causes 
heat to flow. It is then compressed flowing up, as indicated by the 
arrows, to the condenser. The condenser is a piece of heat transfer 
equipment where the vapors flow inside the tube and air is circulated 
over the outside of the tube in order to condense the refrigerant which 
enters as vapor and Jeaves as a liquid. As the liquid leaves the con- 
denser it flows to a receiver which is a part of the system to store 
up refrigerant so that, when needed, it is available to be put into the 
evaporator. The liquid leaving the condenser goes to the receiver and 
then through a filter which is an element used to remove any tiny 
particles of dirt to avoid clogging the parts of the control elements. 
As it leaves the filter it goes to a solenoid valve which is electrically 
operated to open or close on demand to prevent or permit the flow 
of the refrigerant. Following the solenoid is a bull’s-eye or sight glass 
which is a means of indicating whether you have sufficient flow of 
liquid in the liquid line. The liquid then proceeds through a thermal 
exapansion valve which controls the flow of the liquid refrigerant to 
the evaporator. The cycle continues to the evaporator where heat 
transfer takes place. On a cold refrigeration cycle the liquid changes 
to a vapor and accordingly this item derives its name, evaporator. 
The flow then continues to the feeler bulb on the suction line. The 
function of this item is to preserve a fine balance between getting 
sufficient liquid into the evaporator but not an overabundance which 
would come back to the compressor. 

After viewing various photographic exhibits of the imported 
merchandise, Mr. Soling stated that the receiver compressor and con- 
denser were not present in said exhibits and that such items are 
necessary for any closed circuit refrigeration cycle. 

The witness further indicated, based upon his experience, that he 
had never seen bulk farm tanks, such as the merchandise before the 
court, used in commercial food processing applications. 

On cross-examination Mr. Soling stated that a closed refrigeration 
cycle could function without a filter, solenoid valve, bull’s-eye, or 
thermal expansion valve provided the latter was replaced with another 
type of expansion valve. Mr. Solong then stated that you must have 
a compressor, condenser, evaporator, electric power and refrigerant. 
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The witness agreed with the definition of the Guide and Data Book of 
the American Society of Heating, Refrigerating and Air Conditioning 
Engineers, as well as with certain dictionary definitions in general 
terms. Mr. Soling disagreed with the definition of refrigeration in the 
Encyclopaedia Britannica, Vol. 19 (1969), on the basis that a tie-in to a 
refrigeration cycle or refrigeration compressor was necessary to com- 
plete that definition. 

On redirect examination, witness Soling testified that farm bulk 
milk tanks were not domestic refrigerators, storage refrigerators, 
service refrigerators, reach-in or walk-in refrigerators, refrigerator 
display cases, cabinets, or rooms. The mounting of the refrigeration 
components on the ends of the tanks in question is for the convenience 
of the purchaser and results in savings at the time of installation. 
Mr. Soling further emphasized that without the components, shown 
in plaintiff’s exhibit 17, a photograph of the refrigeration unit, the 
farm bulk milk tanks are incapable of performing a refrigeration 
function. In his opinion, the involved merchandise is a ‘‘bulk cooler, 
not a bulk refrigerator.” 

Defendant called as its first witness Mr. Raymond Schneider, an 
assistant professor at New York City Community College, giving 
courses in refrigeration. In addition to that he also maintains a 
refrigeration service business. Mr. Schneider taught at the State 
University fo New York at Farmingtdale, New York Technical 
Institute and the Phoenix Technical School giving refrigeration 
courses. His experience also includes a position as engineering manager 
for Slant-Fin Corporation which involved air conditioning. Prior to 
that he was employed by Strautuis Division of Fairchild Corporation 
which involved work on military refrigeration and air conditioning 
equipment. Mr. Schneider is a member of the American Society of 
Heating, Refrigerating and Air Conditioning Engineers, and the 
Refrigeration Service Engineers Society. The wintess is a licensed 
professional engineer in the State of New York. Mr. Schneider testified 
that refrigeration is basically the removal of heat from an area 
where it is not wanted and moving it to an area where it is not ob- 
jectionable. His definition of a refrigerator was an enclosure designed 
to maintain a space at a lower temperature. The witness: agreed with 
various dictionary definitions as well as those of the Encyclopedia 
Americana, Vol. 23 (1975), at page 315, and various other handbooks 
and encyclopedias. 

On cross-examination the witness testified that he has sold reach-in 
and walk-in refrigerators but has never sold household refrigerators 
nor has he seen merchandise of the kind before the court. 
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Mr. Schneider agreed that a condenser, receiver and compressor 
were essential to the operation of a refrigeration cycle and that without 
it, it could not operate as a refrigerator. 

Defendant next called Mr. Joseph Smucker, who is presently em- 
ployed by the U.S. Food and Drug Administration as senior regional 
milk specialist. The witness obtained his bachelor of science degree 
in agriculture from Ohio State University and has been employed by 
the FDA in Chicago, Illinois and Detroit, Michigan, as well as New 
York. Prior to that, he was employed as a milk survey officer for the 
State of Ohio. Before going with the State of Ohio, Mr. Smucker was 
employed by the Orville Milk Company in Ohio as dairy plant field 
man for nine years. In all of these positions it was his duty to visit 
dairy farms for the purpose of inspection for quality purposes. The 
witness is a member of the International Association of Milk and Food 
Sanitarians, as well as the Northeast Dairy Council. 

The witness, after viewing plaintiff’s exhibit 1, testified that he was 
familiar with bulk milk coolers and the various components of them. 
According to the witness, the primary function is to cool milk. Its 
function also has requirements with respect to sanitation, storage 
and agitation of the milk. The purpose of the agitator is twofold, 
namely, to agitate the milk during the process of cooling to aid in the 
cooling, as well as assisting in obtaining a homogeneous sample of the 
milk. Based upon his observation, bulk milk coolers are not used with- 
out refrigeration. The cooling of milk is a requirement of the pasteur- 
ized milk ordinance. 

On cross-examination Mr. Smucker testified that he was familiar 
with the dairy farm inspection report form (plaintiff’s exhibit 25) 
based upon the pasteurized milk ordinance. The form is used during 
the inspection of a grade A dairy farm and a copy is usually left with 
the farmer after inspection. The witness marked with a circle the 
numbers on plaintiff’s exhibit 25 relating to bulk milk tanks. Of the 
21 numbers contained thereon the witness circled numbers 6, 8, 9-13, 
16, 18, 19 and 21. Of these only number 19 relates to cooling. Mr. 
Smucker testified that in addition to the cooling function, a bulk tank 
also performs a storage function and protects the contents from ex- 
ternal contamination. The agitation of the milk is necessary to prop- 
erly cool the milk, to obtain a proper sample and to prevent leather- 
like or cream-like conditions from forming on the surface of the milk 
when it is retained in the tank. The witness further stated the tanks 
have a measuring device which is related to how the farmer is paid 
for his crop. 
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Based upon the record as made, it has been satisfactorily estab- 
lished that the bulk farm tanks, such as involved herein, are chiefly 
used on farms and not in commercial estublishments. In addition, 
the parties at the outset of the trial stipulated that raw milk is an 
agricultural product. While the tanks store the milk and maintain 
it in a marketable condition until picked up by the dairy, they do 
not perform a marketing function as did the egg-handling machines 
in Staalkat of America, Inc. v. United States, 56 CCPA 86, C.A.D. 
959, 417 F. 2d 789 (1969). The use here precedes the marketing aspect 
of the sale of milk. 

There is no dispute between the parties that the tanks in their 
condition as imported contained neither a compressor, condenser, 
nor receiver. Likewise, there is no dispute that the tanks could not 
perform a cooling function without these components. Nevertheless, 
it is the contention of defendant, in support of its classificat on, that 
said tanks are refrigerators or refrigerating equipment or parts 
thereof. This position is based upon the common meaning of the 
terms refrigerators and refrigerating equipment. 

Tariff terms are construed in accordance with their common or 
commercial meaning, which is presumed to be the same. Floral Arts 
Studio, et al. v. United States, 46 CCPA 21, C.A.D. 690 (1958) ; United 
States v. C. J. Tower & Sons of Buffalo, N.Y., 48 CCPA 87, C.A.D. 
770 (1961). In the absence of a contrary legislative intent or a com- 
mercial designation, tariff terms are construed according to their 
common meaning. In the case at bar research fails to reveal a con- 
trary legislative intent. Neither party attempted to establish a com- 
mercial designation which differs from the common meaning. 
Therefore, the common meaning controls. 

Common meaning is a question of law to be decided by the court. 
Testimony of witnesses is advisory and not binding on the court. 
United States v. O. Brager-Zarsen, 36 CCPA 1, C.A.D. 388 (1948) ; 
Tropical Craft Corp. v. United States, 45 CCPA 59, C.A.D. 673 
(1958); United States v. National Carloading Corp. et al., 48 CCPA 
70, C.A.D. 767 (1961). In order for the court to determine the com- 
mon meaning of the term it may consult dictionaries, lexicons and 
scientific authorities. When the term involved is of a technical nature, 
the court may rely upon technical sources since dictionaries prepared 
for general use may not properly reflect the meaning in the trade or 
industry involved. E. Dillingham, Inc. v. United States, 61 CCPA 34, 
C.A.D. 1114, 490 F. 2d 967 (1974). The definition of ‘refrigerator’ 
contained in the handbook published by the American Society of 
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Heating, Refrigerating and Air Conditioning Engineers (1972), at 
page 542, was read to witness Soling and is as follows: 


Refrigerator—A container and means of cooling it, such as a 
cabinet refrigerator; or a large container such as a storage 
refrigerator, service refrigerator, etc. 


This definition requires a means of cooling the container or cabinet. 
A review of the various general dictionary definitions, as well as 
lexicographic information contained in the record and briefs, es- 
tablishes that the article must contain a method of cooling by mechani- 
cal or chemical means. Accordingly, a refrigerator must have the 
means to cool. The tanks involved in their condition as imported do 
not contain such equipment. The mere fact they are designed for use 
with such equipment does not per se make them refrigerators. 

The legislative intent of Congress in enacting subpart A is evidenced 
by the title assigned to said provision which reads: ‘Boilers, Non- 
Electric Motors and Engines, and Other General Purpose Machinery.” 
Further legislative intent of the type of article intended to be en- 
compassed by said provision is indicated in the following statement in 
the Tariff Classification Study, Schedule 6, part 4, subpart A, at 
page 260: 

This subpart covers a wide variety of machinery and appliances 
which can be used in numerous industrial applications. As set 
forth in headnote 1 to this subpart, any machine or appliance 
which is described in this subpart and also is described elsewhere 
in this part is classifiable in this subpart. The systematic 
grouping of general-purpose machines and appliances in this 
subpart, together with the rule expressed in the headnote, would 
provide greater stability to the product classifications. 

The tanks are not general purpose machines, nor are they used for 
industrial purposes. This expression of intent is more pertinent than 
certain conclusory statements contained in the Explanatory Notes to 
the Brussels Nomenclature (1955), chapter 84.15, relied upon by 
defendant. This is not to say the Brussels Nomenclature may not be 
utilized in proper circumstances to ascertain intent when ambiguity 
exists. The intent as indicated by the title of said subpart is not over- 
come by the statements in Brussels Nomenclature or the Tariff 
Classification Study. Great Western Sugar Co. et al. v. United States, 
59 CCPA 56, C.A.D. 1038, 452 F. 2d 1394 (1972). I am, therefore, of 
the opinion that Congress in enacting item 661.35, supra, did not 
intend to include the imported tanks as refrigerators. Inasmuch as 
they are not refrigerators, they cannot be considered refrigerating 
equipment since the refrigerating equipment is the portion that is 
missing on importation. 
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Defendant urges that if the court finds the imported articles are not 
refrigerators due to their inability to cool the tanks, they are neverthe- 
less subject to classification under item 661.35, supra, by virtue of 
General Interpretative Rule 10(h) which provides as follows: 

(h) unless the context requires otherwise, a tariff description 
for an article covers such article, whether assembled or not 
assembled, and whether finished or not finished; 


The Court of Customs and Patent Appeals in Authentic Furniture 
Products, Inc. v. United States, 61 CCPA 5, C.A.D. 1109, 486 F. 2d 
1062 (1973), held certain unassembled bunk beds which had the side 
rails missing on importation not to be unfinished furniture. The 
decision was based on the fact that the absence of a substantial or 
essential part precludes classification as the unfinished article itself. 

In the case at bar, the absence of the refrigeration portion is both 
substantial and essential. Classification as unfinished refrigerators is, 
therefore, precluded. 

It is further urged by defendant that the imported tanks are parts 
of refrigerators. The bulk farm tanks are imported with a refrigeration 
control panel containing an expansion valve which controls the flow 
of the refrigerant into the evaporator as well as certain wires. Witness 
Soling, however, testified that the thermal expansion valve was not 
essential to the operation of the refrigeration unit, provided some other 
type of expansion valve replaced it. 

General Interpretative Rule 10(ij) covers parts in the Tariff 
Schedules of the United States and provides as follows: 

(ij) a provision for “‘parts’’ of an article covers a product solely 
or chiefly used as a part of such article, but does not prevail 
over a specific provision for such part. 


It is to be noted that parts do not prevail over a specific provision 
for such part. In the case of Robert Bosch Corp. et al. v. United States, 
63 Cust. Ct. 187, C.D. 3895, 305 F. Supp. 921 (1969), the court 
made the following statement in interpreting this language: 


We gather that the words ‘“‘a specific provision for such part” 
in the context of Rule 10(ij) are satisfied if a generic term for an 
article has been listed in the schedules, and must-conclude that 
the language of 685.22 is a sufficiently specific designation for 
automobile radios and antennas to prevent their classification 
as parts of automobiles. 


By the same token, both provisions of item 666.00 claimed by 

v7 ) “ 

plaintiff are generic and are sufficiently specific designations to 
prevent classification as parts of refrigerators. 
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It is well settled in the field of customs jurisprudence that in the 
absence of deception, disguise, or intent to perpetrate a fraud upon 
the revenue of the United States, imported merchandise must be 
classified with reference to its condition as imported. United States v. 
Citroen, 223 U.S. 407 (1912); United States v. Baker Perkins, Inc., 
et al., 46 CCPA 128, C.A.D. 714 (1959); The Carrington Co. et al. v. 
United States, 61 CCPA 77, C.A.D. 1126, 496 F. 2d 902 (1974). 
The record establishes the domestically produced refrigerating unit 
is attached at the farm at the time the tank is installed in the milk- 
house. There is no evidence that the importation without the re- 
frigerating equipment was based upon deception, disguise, or for 
the purpose of defrauding the revenue of the United States. Therefore, 
the bulk farm tanks involved in their condition as imported are not 
refrigerators or refrigerating equipment. 

While the above finding precludes a classification under item 
661.35, supra, defendant’s reliance upon certain headnotes in TSUS 
should be considered. Headnote 1, part 4, subpart A of schedule 6 
reads as follows: 


1. A machine or appliance which is described in this subpart 
and also is described elsewhere in this part, is classifiable in this 
subpart. 


In view of the finding supra that the imported tanks are not re- 
frigerators or refrigerating equipment, this headnote is not applicable. 


Headnote 2, part 4 of schedule 6 provides as follows: 


2. Unless the context requires otherwise and subject to head- 
note 1 to subpart A of this part, a multi-purpose machine is 
classifiable according to its principal purpose, but if such a ma- 
chine is not described in a superior tariff heading as to its principal 
purpose, or if it has no one principal purpose, it is classifiable in 
subpart H of this part as a machine not specially provided for. 


The tanks involved are special purpose machines designed and 
constructed in accordance with specifications and requirements of 
3-A Sanitary Standards formulated by the International Association 
of Milk, Food and Environmental Sanitarians, the U.S. Public Health 
Service and the Dairy Industry Committee. As such, the tanks are 
designed and used for storage of milk in a cooled condition and must 
be constructed of stainless steel, have an agitator, measuring device, 
etc. The record establishes to my satisfaction that many of the re- 
quirements are coequal with the requirement for cooling. Item 666.00, 
supra, sets forth more specific requirements than does the provision 
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in subpart H for machines not specially provided for and is, there- 
fore, more specific. Item 666.00 is a use provision. The record estab- 
lishes that the involved tanks are chiefly used on a farm for agricul- 
tural purposes. Courts have always given agricultural free lists a 
broad and liberal construction in order to carry out the legislative 
intent of Congress to favor agriculture. C. J. Tower & Sons of Buffalo, 
Inc., et al. v. United States, 63 Cust. Ct. 119, C.D. 3884 (1969). 

The legislative history as set forth in Senate Report 530 of the 
Tariff Schedules Technical Amendments Act of 1965, dated August 2, 
1965,1indicates an intent to clarify item 666.00, supra. The language 
indicative of this is as follows: 


They also clarify the duty-free status of certain agricultural 
machinery and implements (and parts) by adding milking ma- 
chines and onfarm equipment for the handling and drying of 
agricultural or horticultural products to the duty-free list. 


Headnote 2, part 4 of schedule 6 is, therefore, not applicable or 
binding. 

Plaintiff has the twofold burden of establishing not only the incorrect- 
ness of the classification but must in addition affirmatively establish 
the proper classification of such merchandise. The witnesses who were 
familiar with such merchandise and who were questioned all testified 
that the bulk tanks are chiefly used on farms. The uncontroverted 
testimony of witness Guest establishes that the milking system is 
considered to be handling equipment. 

Whether or not the tanks fall within the provision for “handling, 
they most certainly are within the statutory language ‘agricultural 
implements.” The claim for free entry under item 666.00, supra, is, 
therefore, sustained. 

Judgment will be entered accordingly. 


”? 
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ApprEAL 76-14.—Rhodia, Inc. v. United States—N-Mertuyt Guv- 
CAMINE—OTHER NITROGENOUS ComPpounps—MOoNOMETHYL 
MonoamMInEs—TSUS.—C.D. 4630 affirmed December 30, 1976. 
C.A.D. 1181. 





Appeal to United States Court of 
Customs and Patent Appeals 


Apprat 77-18.—Rudolph Miles v. United States—American Goops 
Returnep—Z-Beams (U.S. Components or Rattroap Box- 
cars)—Dutry AtLowance—TSUS. Appeal from C.D. 4689. 

In this case roller bearing railroad boxcars with cushion underframes 
exported from Mexico were classified under item 690.15, Tariff 
Schedules of the United States, as railroad and railway rolling stock: 
passenger, baggage, mail, freight and other cars, not self-propelled, 
and assessed with duty at the rate of 18 percent ad valorem. Duty 
was assessed under item 807.00, as amended by Public Laws 89-241 
and 89-806, upon the full appraised value of the railroad cars less the 
cost or value of 56 fabricated components of United States origin. 
Plaintiff-appellant challenged the refusal of the district director of 
customs to make an allowance of $395.22 per car in the appraisement 
under item 807.00 of the tariff schedules. The claimed allowance was 
for the cost or value of Z-beams which were first processed in Mexico 
into floating center sills, and thereafter:assembled into the imported 
railroad cars. The Customs Court disallowed plaintiff’s claim for duty 
allowance for the Z-beams under item 807.00 for failing to qualify as 
articles “exported in condition ready for assembly without further 
fabrication [within the meaning of clause (a)]’’ and as having not been 
“advanced in value or improved in condition abroad except by being 
assembled and except by operations such as cleaning, lubricating, and 
painting [within the meaning of clause (c)].”’ 

It is claimed that the Customs Court erred in entering judgment 
for the defendant; in not entering judgment for the plaintiff; in 
finding and holding that no allowance should be made under item 
98 
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807.00, supra, for the cost or value of the Z-beams; in finding and 
holding that plaintiff failed to establish compliance with clauses (a) 
and (c) of item 807.00; in finding and holding that the Z-beams were 
not exported in condition ready for assembly without further fabrica- 
tion} in finding and holding that the operations performed in Mexico 
on the Z-beams, including the burning of slots and holes in the Z- 
beams, constituted “further fabrication” within the meaning of clause 
(a) of item 807.00; in finding and holding that the operations of the 
Z-beams are analogous to the opening, oiling and carding operations 
performed abroad prior to the assembly of bulk fibers, held to be 
“further fabrication” in EF. Dillingham, Ine. v. United States, 60 
CCPA 39, C.A.D. 1078, 470 F. 2d 629 (1972), and that the decision 
in this case is controlled thereby; in finding and holding that the Z- 
beams were ‘‘advanced in value or improved in condition” other than 
by assembly or by operations incidental to assembly; in finding and 
holding that although the statements of the Court of Customs and 
Patent Appeals in United States v. Jovita Perez, 59 CCPA 190, C.A.D. 
1065, 464 IF’. 2d 1043 (1972), were made in the context of a different 
statute, that said statements are equally applicable in this case; in 
finding and holding that the burning of slots and holes in the Z-beams 
in Mexico cannot be considered operations “incidental to the assembly 
process.” 
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